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Managing Sickness Absence and Poor Performance in the Workplace
Sickness Absence
Management of sickness absence raises a variety of different employment law issues.  In addition to the direct cost of sickness absence, employers should be aware of the risk of potential claims that may arise, particularly in light of the increase in stress related absences.   We will cover the following areas:
· Medical evidence, advice and examinations;
· Reasonable adjustments;
· Capability/ill health dismissals;
· Ill health retirement;
· Permanent health insurance and payment protection insurance;
· Entitlement during sickness absence;

· Negligence and the Protection from Harassment Act 1997;
· Excluding sick employees from work.

When an employee is taking repeated or lengthy periods of sick leave, it may be advisable to obtain medical evidence before pursing either misconduct or capability procedures.  This will depend on the individual circumstances and where an employee is giving inadequate or inconsistent reasons for sickness absence, such action may not be necessary before commencing a disciplinary procedure.

It is advisable to require reasonable proof of sickness after a certain period of absence normally around 4-7 days.  While employers should refrain from disbelieving any diagnosis on a sick certificate without medical evidence to support their assertion, employers are entitled to insist on a valid certificate which should refer to an actual illness or injury.  Employers may wish to query certificates that simply refer to stress or simply stated that the doctor has seen the individual on a particular date.  A refusal to provide medical evidence or attend a medical examination may amount to a breach of contract or misconduct.  Employers should ensure that employment contracts are appropriately drafted to include obligations to provide medical evidence and cooperate with examinations.  It is also advisable to ensure that contractual sick pay is contingent upon compliance with reporting procedures and cooperation with examinations.  
Sickness should be properly recorded and managers should be taking action promptly when levels of sickness absence exceed a certain level, particularly in cases of repeated short term sickness absence.  Difficulties can arise where employees inform the employer that they are unwell and will be working from home or checking emails.   It is advisable to formulate a clear policy on this or a clear guidance for managers to ensure consistency of treatment.  In most situations, it will be difficult to monitor work done at home at such short notice and it will generally be preferable to specify that where an employee is unable to come into work due to illness, that will amount to sickness absence.   In such situations, staff should be encouraged to list the urgent work that needs to be done that day for their manager so this can be reallocated.   This should be set out in an appropriate policy which may assist when dealing with claims of work related stress due to workload.  
Occupational Health

Employers are generally free to instruct either an independent medical specialist, their own occupational health adviser or the employee’s own GP.  All medical practitioners that assess an individual will owe a duty of care to them, however an independent specialist or occupational health adviser will not be responsible for ongoing care and will not have the same type of relationship with the individual employee.  Regardless of the practitioner chosen, it is standard practice for the employer to bear the cost of any examination or report.

Access to Medical Records Act 1988

The AMRA 1988 covers medical reports produced by any medical practitioner who is has been responsible for an individual’s clinical care.  Under the Act, the employer must notify the employee in writing if they intend to apply for a medical record for a relevant practitioner and the employee must provide explicit consent.  It is good practice to set out the reasons for the report and use this as the focus for the request to the medical practitioner as requests for irrelevant information may lead to breaches of the DPA and affect the fairness of a subsequent dismissal.  

  GP reports are likely to be covered but a one off report prepared by an expert or company doctor may not be covered.  However employers should be careful in cases where employees are repeatedly seen by occupational health or company doctors.  In such cases, the medical practitioners may well be deemed to be responsible for ongoing care and the report will then be covered by Act.  Where employers believe that the Act will apply, the employee must be notified that the employer wishes to see the report and that the employee has a right to refuse to give consent.  Even where the Act applies, a refusal may still amount to unreasonable conduct giving rise to disciplinary proceedings.  However, it is important to consider the nature of the employee’s objection.  Objections to disclosure where irrelevant or highly personal information will be revealed may not be unreasonable and may affect the fairness of a subsequent dismissal for that reason.
Employers should also have regard to the Data Protection Act 1998 when requesting a medical report.  Requests should be limited to current, relevant and appropriate information only.  When commissioning an independent report, employers may wish to obtain the employee’s medical records as this will improve the validity of any subsequent reports.  Letters of instruction to medical practitioners should be carefully drafted as employees may be able to obtain copies through a data subject access request under the DPA 1998 or the document may have to be disclosed in any subsequent Employment Tribunal proceedings.  If a letter of instruction contains discriminatory assumptions or is particularly unfavourable about the employee, such comments may affect the fairness of a subsequent dismissal or may give rise to claims of detriment under the DDA.  Employers should also ensure that they follow the recommendations of their medical report once received, unless there is compelling evidence to the contrary.  Any information received is likely to put the employer on notice of any disability.

Reasonable Adjustments and Disability Discrimination

In order to be covered by the DDA 1995, employees must establish that they have a physical or mental impairment that has a substantial and long term adverse impact on his or her ability to carry out normal day to day activities.  Long term is defined as lasting for 12 months or longer and an intermittent condition will amount to a disability where it could well reoccur in the future.  Disability is, despite the medical considerations, a question for the Tribunal and they are not bound by medical evidence obtained before or during any Tribunal proceedings.  Where there is any doubt as to whether an employee is disabled, it is advisable to comply with the terms of the Act.
Certain conditions are expressly excluded and cannot amount to disabilities under the DDA.  These are:

•
Hay fever

•
Kleptomania
•
Tendency to physically or sexually abuse other persons

•
Addictions (though these may lead to health problems that amount to a disability).  
Note that the cause of the disability is irrelevant e.g. depression caused by alcohol 
abuse or drug abuse is still a disability

· Pyromania
· Voyeurism and exhibitionism

· Tattoos and piercings (do not amount to a severe disfigurement, which is generally deemed to be a disability)
Some conditions such as HIV and cancer are deemed to be disabilities from the date of onset, even if symptoms are initially minor.   Partial sightedness is also deemed to be a disability.  

Any ongoing treatment that mitigates the symptoms of an employee’s disability (with the exception of corrective lenses) should be ignored.  ‘Substantial’ generally means any impairment that is not trivial or insignificant.  
The meaning of discrimination

•
The employer must not discriminate against employees on the grounds of their 
disability (direct discrimination) or for a reason related to their disability (disability-
related discrimination) and also not to victimise them.

•
The employer also discriminates against a disabled employee when it fails to make a 
reasonable adjustment for the employee.

•
Disability-related discrimination may be justified.  Direct discrimination cannot be 
justified and it is not possible to justify a failure to make reasonable adjustments.

•
The comparator for less favourable treatment i.e. direct discrimination is an individual 
who does not have the employee’s disability and is not affected by factors relating to 
the employee’s disability.  For example, someone who is attending work rather than 
someone who has been off work for the same amount of time who was not disabled.  
•
The comparator for disability-related discrimination is a non-disabled person who is in 
the same or similar circumstances as the disabled complainant. (Mayor and 
Burgesses of the London Borough of Lewisham v Malcolm).  Essentially, the 
comparator is similar to the comparator for direct discrimination.  The Equality bill 
introduces a new claim of discrimination arising from a disability which is overcome 
the difficulties employees face in pursuing disability related discrimination claims 
following the Malcolm case. 
•
Damages for DDA claims are not capped and can take account of injury to feelings 
and the likelihood of a prolonged period of absence from the workplace.  Employees 
can also claim for personal injury caused by the discrimination, which may include 
exacerbation of an existing illness.
· 
A decision to dismiss can amount to a failure to make reasonable adjustments.  

Reasonable adjustments   
The duty to make reasonable adjustments is very broad.  The Disability Discrimination Act 1995 provides that any provision, criterion or practice applied by or on behalf of an employer or any physical feature or premises occupied by the employer that places the disabled person at a substantial disadvantage in comparison with other persons who are not so disabled gives rise to a duty to take reasonable steps to prevent that effect.  Section 18 of the Act provides that the following factors will be considered when determining whether an adjustment is reasonable.  These are:

· The extent to which making the adjustment would prevent the disadvantage to the disabled person;
· The extent to which it is practicable for the employer to take that step;

· The financial and other costs which will be incurred in implementing the adjustment and the extent to which it would disrupt other activities;

· The extent of the employer’s financial and other resources;

· The availability of financial and other assistance with regards to taking the step;
· The nature of the employer’s activities and the size of the undertaking.

Employers should be aware of the assistance available from the Access to Work Scheme (provided through Jobcentre Plus).

Section 18 goes on to give examples of adjustments that may be reasonable:

· Adjustments to premises;

· Allocating some of the disabled employee’s duties to others;
· Transferring the employee to an existing vacancy;

· Altering hours of work or training;

· Assigning the employee to a different place of work or training;

· Allowing the employee time off during working or training hours for rehabilitation assessment or treatment;

· Arranging for or providing training or mentoring (whether for the disabled person or any other person);

· Acquiring or modifying equipment;

· Modifying instructions or reference manuals;

· Modifying procedures for testing or assessment;

· Providing a reader or interpreter;

· Providing supervision or other support.

Where employers are required to obtain the consent of others e.g. a landlord before making adjustments they should take steps to obtain consent but it is reasonable to refrain from making adjustments until consent has been given.
An employer is not generally required to create a vacancy for a disabled employee but in some circumstances it may be reasonable to waive a competitive interview stage.  In the case of Archibald v Fife Council, Mrs Archibald was employed as a road sweeper.  Due to a rare complication during minor surgery she was virtually unable to walk and no longer able to carry out her role.  The Council sent her on computer and administrative training courses and she received positive assessments following these.  She was keen to carry out a sedentary role and applied for over 100 posts within the Council, failing each time at the competitive interview stage.  She was eventually dismissed on grounds of incapacity.  In this case it was held to be reasonable to waive the competitive interview stage for the posts Mrs Archibald was applying for (low level administrative roles).
Where an employer becomes aware of a potential disability, it is advisable to carry out a risk assessment and consider any reasonable adjustments.  In cases of repeated or lengthy absences from work, employers may wish to raise the issue of reasonable adjustments that might assist the employee in returning to work in a return to work interview.  Employees should be given every opportunity to raise possible reasonable adjustments and the employer should consider any suggestions.  While an employee’s failure to suggest a reasonable adjustment does not absolve an employer of the duty to make such adjustments if they exist, it is useful evidence but there are in fact no reasonable adjustments that would have assisted in the circumstances.  Adjustments to disciplinary and grievance procedures (for example, allowing an interpreter or friend to accompany an employee whose hearing or sight is impaired or who has learning difficulties) should be considered.  Another possible adjustment may be discounting disability related absences for the purposes of capability procedures.  

In the case of O’Hanlon v Commissioners for HM Revenue and Customs, the Court of Appeal considered whether an employer was obliged to extend sick pay entitlement in relation to an employee on disability-related sick leave under its duty of care to make reasonable adjustments under the Disability Discrimination Act 1995.  The employee suffered from clinical depression and in four years had had 365 days of sickness absence, 320 of which were related to her disability.  When the claimant’s entitlement to sick pay ended she claimed that the employer had failed to make reasonable adjustments and reducing her pay according to its policy amounted to less favourable treatment.  The Court of Appeal endorsed the Employment Appeal Tribunal’s conclusion that it would be a rare case where a higher level of sick pay to a disabled employee would be a reasonable adjustment although one of the judges left open the possibility that such a case might arise where the employer had caused the absence in the first place by failing to make reasonable adjustments that would have enabled the employee to remain at work. 
Fareham College v Walters is authority that dismissing a disabled employee without first trying to avoid this by making reasonable adjustments is sufficient to render the dismissal itself an act of discrimination under the Disability Discrimination Act 1995.

The claimant went on long-term sick leave in February 2006. She attended a meeting with the College in July to discuss her absence and she confirmed that she would like a phased return to work. She attended a further more formal meeting at the beginning of September when she was still signed off sick. By this time she had been diagnosed with fibromyalgia and knew that she faced surgery in October. She therefore asked if she could return to work in January on a half-time basis. This request was rejected by the Principal and the College dismissed her with immediate effect.

The claimant brought proceedings against her employer and argued that they had committed an act of disability-related discrimination, and that they were guilty of failing to make reasonable adjustments.

The tribunal upheld the claimant’s claims and held that the College had failed to make reasonable adjustments to alleviate the disadvantage to the claimant and that they had not made any attempt to provide evidence as to why Ms Walters could not work part time. Also, in dismissing her because of her disability related sickness absence they had treated her less favourably than they would have treated others in the same position who were not disabled.

The Employment Appeal Tribunal rejected the college’s appeal. The Employment Appeal Tribunals view was that a reasonable adjustments claim only required a general comparative exercise involving a class or group of non-disabled comparators. This differs from the like for like comparison which is applied in disability-related discrimination claims (see above). It was not necessary for the claimant to satisfy the tribunal that someone who did not have a disability, but whose circumstances were otherwise the same as hers would have been treated differently.

The Employment Appeal Tribunal also held that the dismissal was an unlawful act of discrimination owing to the College’s failure to make reasonable adjustments. They highlighted that as the reasonable adjustments provisions of the DDA are now unqualified, a dismissal can in itself be an unlawful act of discrimination by reason of the employer’s failure to make reasonable adjustments. 

The Employment Appeal Tribunals decision could now make it much easier for a disabled claimant to show that they have been dismissed in breach of the DDA. It also widens the scope of reasonable adjustments claims to include discrimination by reason of dismissal.
Liability for failure to apply reasonable adjustments depends on the state of an employer’s knowledge.  In the recent case of DWP v Alam the EAT held that the requirement to make reasonable adjustments only applies if:-

· The employer knows both the employee is disabled and that a provision, criterion or practice or any physical feature of the employer’s premises places him at a substantial disadvantage; or

· Ought to have known both that the employee was disabled  and that he was disadvantaged as above. 

Therefore if the employer could not reasonably have been expected to know that an employee was disabled and placed at substantial disadvantage no duty to make reasonable adjustments arises.

Liability for Discrimination

The Vento guidelines on compensation for injury to feelings in discrimination cases have been upgraded following a recent case as follows:-

· Lower band: up to £6,000 (from £5,000);

· Middle band: up to £6,000-£18,000 (formerly up to £15,000);

· Higher band: up to £18,000-£30,000 (formerly up to £25,000).

Pregnancy related Absence

If women are absent due to pregnancy related illness, this should be ignored and should not trigger capability procedures or be taken into account in appraisals or redundancy selections.

Dismissal

Employees have a statutory right not to be unfairly dismissed if they have at least one years' continuous service of employment. An employer's defence for a claim of unfair dismissal must be one of the six potentially fair reasons and in relation to a sickness absence dismissal this is likely to be:

· Capability of the employee to perform the work which they are employed to do i.e. by reason of the employee's incapability to do the job.

· Some other substantial reason so as to justify the dismissal of the employee i.e. where frequent short term absences, even if they are genuine, have a significant impact upon the employer's business and the employee’s performance, or where an employee has failed to comply with an absence procedure or has breached attendance targets.

· Conduct i.e. this may arise where there are persistent, unauthorised short-term absences and there is no valid reason for the absence.

Where employees are entitled to permanent health insurance or a form of payment protection insurance, any dismissal to avoid or unfairly deprive them of that benefit may be unfair.  In the case of Aspden v Webbs Poultry and Meat Group, employees were entitled to membership of a PHI scheme which provided for payments to death or retirement on the condition that the employee remain in employment throughout.  It was held that there was an implied contractual term that the employer would not dismiss where an employee was incapacitated for work and receiving this benefit.  However, dismissal before any contractual or statutory sick pay has been exhausted will not necessarily be unfair.  
The key consideration in a capability dismissal is whether the illness or injury in question will keep the employee away from work indefinitely or for a substantial period.   Where ill health retirement is available, this option should be explored where an employee cannot continue working. In such cases the terms of pension schemes should be consulted. Also bear in mind that where an employee is pressured into resigning on the basis of ill-health, this is likely to be a dismissal. This would be evident in a situation where an employee is given a choice between redundancy or retirement on health grounds as in this situation an employee is not being asked whether he/she wants to terminate their employment but only how it is to be terminated. This gives the employee no real choice and would therefore amount to a dismissal. In the case of Catherall -v- Michelin Tyre Plc the EAT considered that such a dismissal could amount to a constructive unfair dismissal and further that discrimination under the Disability Discrimination Act 1995 includes constructive dismissal. Organisations need to be very careful in negotiating these types of termination agreements to avoid the risk of future claims and employees should be asked to sign Compromise Agreements as a protection. Also, if an employee is offered an early retirement or dismissal then you should follow a fair dismissal and disciplinary procedure as you are contemplating a dismissal (this would not apply where an employee's request to take early retirement is accepted by an employer as this is termination by mutual agreement and not a dismissal).  Also, note that early retirement may constitute age discrimination as well as unfair dismissal.
Employers should have regard to the ACAS Code of Practice when dismissing employees on ill health grounds.  In addition, employers should:
•
Be sure to establish the real reason for the absence to ensure it is not due to 
workplace stress or some other work-related cause. 

•
Consider and try to establish when the employee is likely to return to work as they 
may be able to qualify under any permanent health insurance and ill-health pension 
provisions.  Note that, as stated above, PHI schemes may effectively prevent 
employment from being terminated.

•
Ensure employees are aware of how to give proper notification of absence and 
include in sickness absence policy.

•
Consider whether return to work interviews will be effective and include in a sickness 
absence policy.  The 2008 CIPD survey found that return-to-work interviews are 
rated as the most effective approach to managing short-term absence.

•
Establish a staged procedure.  Always refer to such procedures and relevant parts of 
the employee's contract of employment and progress the procedure if required.  An 
employer cannot move straight to dismissal in relation to excessive sickness absence 
if warnings have not been given for past problems.
•
Establish a threshold for triggering the procedure (the culture between organisations 
varies greatly).  The 2008 CIPD survey found that such trigger mechanisms for 
reviewing attendance works very effectively.

•
Obtain medical evidence/updates at each stage. Always keep confidential records of 
medical records, correspondence and telephone calls.

•
Employees' absence should be monitored and you should inform the employee at 
each stage that their employment has to be reviewed in the light of continuing 
absence/continued frequency of absence.

•
Consider   reasonable   adjustments   at   every   stage   or   possibly   even   
alternative employment.   Ask the employee for their suggestions although do not rely 
solely on this.

•
Bear in mind the right to be accompanied at formal meetings.  If the employee is 
seriously ill or disabled, consider whether the individual should be accompanied by a 
friend or family member or whether such meetings could be held at the employee’s 
home if requested.

•
Keep in touch with the employee as much as is appropriate without pressurising the 
employee.    Consider varying the procedure e.g. meeting at the employee's home, 
inviting the employee's written response, contacting the employee by telephone.  
However, ensure that any such contact is appropriate given the nature of the illness 
as any illness that is work-related or is due to workplace bullying could lead to 
increased contact being seen as a form of harassment under the Protection from 
Harassment Act 1997. Do keep in touch with absent employees in relation to other 
matters such as redundancies.

•
If no improvement is made, consider formal warnings under the disciplinary 
procedure or capability procedure. Any warnings should be issued after following a 
fair procedure and should be coupled with reasonable timescales for improvement 
and action that may be taken if there is no improvement.

•
Only dismiss if there is no other choice as Tribunal will have sympathy for 
employees, 
especially if there is any suggestion that they could qualify for 
protection under the 
DDA.  Be sure to obtain an up to date medical report which 
gives a clear prognosis of how the employee's illness is likely to last for.
•
offer a right of appeal.
•
Always discount any sickness occurring during the protected period for the whole of 
pregnancy.
Where there is evidence that an employee has lied about sickness or where they have failed to comply with reporting requirements, disciplinary proceedings for misconduct are generally more appropriate.  
Payment during the Notice Period
If an employee is receiving contractual sick pay when they are given notice, this should continue in accordance with the contractual provisions.  Similarly, statutory sick pay should also be paid during the notice period if the employee is eligible for it.
Section 87 of the Employment Rights Act 1996, provides that where an employee is contractually entitled to notice that does not exceed the statutory notice period by one full week (it can exceed the statutory minimum by a few days), they are entitled to full pay for their notice period.  However, where employees are entitled to longer notice under their contracts, there is no equivalent right and an employer is not required to pay the employee during the notice period if an employee has exhausted their contractual or statutory sick pay entitlements during the notice period.
These provisions were considered in Scotts Company v Budd.  The EAT held that section 87 does not apply where the contractual notice exceeds the statutory minimum for more than a week, even if the employer has actually only given the employee statutory notice.  The key question is what is provided for in the contract.    
Entitlements during Sickness Absence

Sick Pay

The current rate of SSP is £79.15 per week and is available to employees who have been absent for 4 or more days and who earn in excess of the lower earnings limit (currently £95 per week).   
Where an employee is not entitled to SSP or has exhausted their entitlement (currently 28 weeks), the employer is required to complete the SSP1 form and give this to the employee, who can use it to support a claim for Employment and Support Allowance.  

Where a contract is silent on contractual sick pay, it will not apply and an employee would generally be entitled to SSP only.  However, a right to contractual sick pay can arise through custom and practice so payments during sick leave should be carefully monitored.
Employers often want to withhold sick pay where absence levels have been excessive or there is doubt as to the true reason for the employee’s absence.  However, deductions cannot be made from wages unless the employee has given prior authority or there is a contractual provision in place permitting the deduction.  In any event, a GP certificate should generally be accepted as evidence of genuine incapacity unless there is strong evidence that it was obtained by deception.  
Where an employer wishes to withdraw discretionary sick pay, this should be done consistently and the reasons for the decision should be recorded to defend against any allegations of discrimination.

Holiday Pay
In the Stringer/Ainsworth cases, the House of Lords held that workers on long term sick leave accrue statutory sick pay and if they are dismissed, they are entitled to holiday pay for their untaken leave entitlement.  The House of Lords did not rule on the issue of whether workers can be required to take holiday during their sick leave or whether they must be allowed to take this holiday on their return to work.  
Negligence/Psychiatric Injury 

This is not strictly an employment law issue but employers should be aware of possible exposure to civil claims.  Employees can also pursue personal injury claims for work-related stress in the civil courts.  The usual time limit of three years from the date of the injury applies.  This is not an employment claim but arises from tort law.  However, employers should be aware of the risk of such a claim, particularly when dealing with employees who say they are exhausted because of their workload or that they are ‘at the end of their tether’.  When it is apparent that an employee is unwell, they should be offered the opportunity to go home.  

The Protection from Harassment Act 1997 created a free standing right to pursue a claim in respect of injury caused by harassment.  Employees have succeeded in pursuing personal injury claims under this Act against employers, arguing that the employer is vicariously liable for the actions of other employees.  The case of Sunderland v Hatton suggested that providing employees with access to a confidential counselling helpline will go towards discharging the duty of care owed to employees, but this will not be enough in itself.   An employer is required to take reasonable steps to prevent injury, taking the particular circumstances, including the risk of injury, into account.  The particular difference with the PHA is that the employee does need to establish that the harm was foreseeable.  Subsequent cases have indicated that merely unpleasant or overbearing conduct is not enough to amount to harassment; the acts complained of must be so severe that they would attract criminal liability.   Claims under the PHA can be brought up to 6 years after the date of the alleged harassment.  In addition, as such claims are pursued in the County Court, the losing party is liable for the successful party’s costs.  
Excluding Employees from the Workplace
Where an employee does not want to go home but they appear to be unwell, an employer could order the employee to go home.  It is advisable to pay the employee full pay until the employer is able to verify the position with medical evidence.  If medical evidence indicates that the employee is unwell, reasonable adjustments should be considered.  
In Matthews v DHL Air Limited, a pilot was dismissed on capability grounds.  He returned to work after a lengthy period of sickness absence and refused to agree to a period of ground duties.  The employer had requested that he carry out restricted duties pursuant to medical advice and his dismissal was held to be fair.  Dismissals for a refusal to obey instructions would normally be a misconduct issue.  
Performance Management

Poor performance may be due to a variety of factors, including ill health, a lack of training, attitude or genuine lack of ability for certain tasks. Performance dismissals should be carried out in accordance with the relevant policy and the principles of the Code.  
The key principles of the Code are that:

· Employers and employees should raise and deal with issues promptly.

· Both parties should act consistently.

· Employers should investigate thoroughly.

· Employers should inform employees of the basis of proceedings and allow the employee to put their case before any decision is made.

· Employers should allow employees to be accompanied (by a trade union representative or colleague).

· Employees should be allowed to appeal against any formal decision made.

In addition, Tribunals have repeatedly held that the employees must be warned of the consequences of failing to improve and must be given a fair opportunity to improve.  Length of service will be a consideration in the length and number of opportunities for improvement that should be given.  
Employers must have sufficient evidence for an allegation that an employee is not performing well.  Appraisals should be carried out regularly and it may be appropriate to introduce more stringent monitoring after a first warning for poor performance.  It will rarely be reasonable to dismiss for a single act of incompetence.  In the case of Alidair v Taylor, the dismissal of an airline pilot for a single negligent landing (with no resulting casualties) was held to be fair.  However, the single mistake of an employee leading the significant cost to the organisation is unlikely to be sufficient to justify dismissal. 
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