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Foreword

Earlier this year NCVO commissioned Margaret Bolionvrite a discussion paper on the
impact of regulation on the voluntary and commusigtor. Her report examines both the
theory and practice of regulation: not only setiing what regulation is, but also describing
what it is like to be regulated, drawing on theceasi of voluntary and community organisations
themselves. This approach enables her to bringimgghts to current debates.

This is a useful and, indeed, a timely reports ppilblished as government policy is moving
towards a more developmental model of regulatiahaagreater emphasis on self-regulation and
as the Joint Committee on the Charities Bill recands ‘an independent review of the burden
of regulation that charities face ... to ensure tegtlation is fair and proportionate, especially

to smaller charities’. As the Committee noted, thdaw is only one aspect of regulation. This
report focuses on another: the regulation of v@lpnbrganisations as service providers and how
this adds to the regulatory impact on the secterail:

As this report shows, many voluntary and commuaityanisations recognise that appropriate
regulation is both necessary and beneficial: ndt daes it provide a level of protection to their
organisation and to their users or beneficiartesisb promotes public confidence in the sector.
But this support in principle is matched by frustra with the way regulatory processes work in
practice.

Many of the criticisms raised by voluntary orgatitsas are shared by other sectors, for example
concerns that too often the process is targetdyinet needs-led, or that drives towards national
consistency leave little flexibility to meet loaa¢eds. However, it is important to understand the
specific impact of such issues on voluntary orgatioss, many of whom provide services to

hard to reach groups or those with complex neetdsebby mainstream provision. This is part

of the added value of the sector and it is esdahaaregulatory processes recognise and support
this way of working. Regulators need to understifuedsector as well as the service.

The report considers what a good model of reguiatiight look like. For example, it identifies

a clear need for greater involvement of practitisrie the process, both in developing
regulatory systems and when monitoring individuglamisations, as well as a need for dialogue
between regulators to create more joined-up reigulat

NCVO is keen to take this debate forward and weldvarelcome your ideas about what a good
model of regulation should be. If you would likedive us your views or discuss this further
please contact Belinda Pratten on 020 7520 25%8naiilbelinda.pratten@ncvo-vol.org.uk

Stuart Etherington
Chief Executive



Executive Summary

It is undoubtedly the case that the scope of reigmidnas expanded in recent decades. As the
role of the state has changed from providing putgitvices and utilities directly to ensuring that
these are provided, so the focus of regulatiorshédted from relatively simple questions of
probity to more complex questions of performanced A encompasses a wider range of
providers, including those from the private anduwhry sectors.

This report examines how regulatory processes itrgragoluntary and community
organisations, particularly those processes tlateréo their role as providers of public services.
It identifies their costs and benefits to voluntarganisations, their users and beneficiaries, and
considers what a model of good regulation for #ga might look like.

Regulation: means and ends
This report is not anti-regulation, rather it aitmgpromote better regulation. There are a number
of reasons why regulation is important, for exantple

= protect the wider public interest;

= protect the interests of individual consumers,ipaldrly where they may be in a weak or

vulnerable position, and those of employees;
= ensure that public money is used efficiently; and
= ensure that services are delivered effectively.

Few people would disagree with these aims. Moréertious is the question of how they can
best be achieved. Designing and implementing apjatepand effective regulatory schemes is
not an easy task, particularly when it is not clehether their purpose is to police bad practice,
to name and shame those organisations that doegttminimum standards, or to promote good
practice, supporting and developing organisatienthat they can perform better. Although
Government policy is moving towards a more develeptal approach to regulation, voluntary
organisations report that in practice the emphasisins on monitoring compliance with
external standards and targets.

Many of the concerns raised by voluntary orgarosegtiare similar to those identified by other
sectors, for example:
= Kkey indicators of quality are not easily quantifeabr measurable;
= there is a tension between national standardscaad flexibility; and
= theprocessof regulation and ensuring compliance has becowre important than the
aims, the focus is on ticking the right boxes, eatinan meeting peoples needs.

However, a characteristic of the voluntary sectdhat it can provide innovative services to
people with specialist or more complex needs thHatrosectors are unable to meet. For this
reason the relationship between means and enddenparticularly ill matched: by definition
voluntary organisations do not fit the standardisermodel on which regulation is often based.

Regulation and performance improvement are relaiedistinct spheres: both regulators and
frontline service providers have a shared intareshproving performance. Effectively meeting
the needs of beneficiaries is a key motivationatimtary organisations and for those who



choose to work in the sector. There is a need fooee open dialogue between regulators and
practitioners: regulators should take greater agtcotian organisation’s internal monitoring and
review procedures; practitioners should be morelired in developing standards and
determining outcomes. And regulation should noséen as the only, or even the most effective
way of driving up performance.

Multiple regulation

Voluntary organisations may be subject to a nunabéifferent, but overlapping regulatory
regimes, including both generic regulators (sucthasCharity Commission and/or Companies
House) and specialist regulators whose role ivéysee particular services, for example
supported housing or residential care (for exantpk Commission for Social Care Inspection).
And funders will include their own monitoring aneporting requirements as a condition of
funding. Whilst each one may not be unduly burderesamultiple regulation can be a source of
considerable frustration. Voluntary organisatioggart both duplication of effort in meeting
these requirements and inconsistent treatmentffereint inspectors reviewing the same service.

Recommendations

Drawing on voluntary organisations’ experienceegulation, this report considers what
changes to the regulatory environment would couateitio a model of good regulation for the
sector. It suggests that:

= regulatory systems need time to become establshedlevelop their role;

= practitioners should be involved in developing thegstems and their should be an on-
going dialogue between regulators and regulatedrisgtions;

= inspectors need to have an understanding of betkdhvice and the sector they are
regulating;

= regulators should work with providers to ensure seavice users are involved in the
regulatory process (and not in a tokenistic wagjt a

= regulators should support self-assessment ancatadaint of internal processes
developed by organisations to monitor and reviesir tactivities;

= regulators need to talk to each other and to dewalore joined-up regulation, for
example by establishing a lead regulator approauth;

= there needs to be greater clarity about regulaibjgctives, for example, how to balance
approaches that are designed to achieve nationaistency with those that seek to
promote flexibility to meet local needs.

Taking the debate forward

This report is intended to stimulate debate abolintary sector regulation, particularly in
relation to public service delivery. It builds oftMO’s work on charity law and regulation and
contributes to wider debates currently taking plé@eexample in response to the Better
Regulation Task Force and the Audit Commission’sknm strategic regulation. NCVO will be
taking these issues forward in collaboration witly kector regulators as well as with our
members in order to develop a consistent, propmat®and appropriate model of regulation for
the sector as a whole.



Introduction

It is generally agreed that regulation is now ‘@sive’ and that we are all ‘enmeshed within
an elaborate web of regulatory requireménfBhe last few years have seen an increase in
regulation. This has been driven by the followirditral and social trends:

Plblic accountabilitythere is now an expectation that taxpayers shioaveé access to - { Deleted: -

information about how public money is being spent.

From welfare state to regulated statke government seeks, as a matter of principle, t
reduce direct provision of services by the stateaAesult, new systems have been
established to monitor the performance of armsttepepviders.

‘During the 1980s, the welfare state began to evinitzethe regulatory state, despite
political rhetoric about de-regulation, the moverhess in the opposite direction. Every
privatisation initiative led to the creation of neegulatory agencies or to the strengthening
of old ones?

Changing attitudes to rislpeople are less tolerant of risk. They considetritingy should be
able to avoid risk all together, be protected fibmhere it exists, or be compensated for its
consequences.

‘“There is a collective mania with risk.’

Increased public expectatiarisis now assumed that service users have a togtértain
minimum standards of performance.

A decline in public trust and confidence in indtitns regulation is often described as a
means of addressing declining public trust andidente in particular sectors or industfies
However, regimes designed to increase trust anfidemte may reduce it because, for
example, they appear to confirm that particulaivitldials or organisations require scrutiny.

‘Evaluation and inspection are public assertionsagietal control which violate the
assumption that everyone is acting with competandegood faith?

! R Baldwin, C Scott, C Hood, 1998, Reader on Regulatio®UP

2P Day and R Kleininspecting the Inspectorates990

® H SapolskyConsuming fears — the politics of product ri4R86

* The evidence about public trust and confidencrii®d. There is some evidence that while individuaay
express disquiet about particular service areasX¥ample, the NHS or the police, they report higtis§action
ratings when asked about their own personal expegief such services. In other words they sayttteat do
not have confidence in the health service but elsion that they both trust and have great confidendheir
GP or hospital doctor.

5 J W Meyer and B Rowan , ‘Institutionalised orgatimas: formal structure as myth and ceremony’, in
American Journal of Sociolog$977, 83(2):340



Regulatory change has been greatest in some ekthie areas in which voluntary
organisations play a major role, such as suppdreding, daycare for children and
residential care for older people and other vulblergroups. New regulatory regimes have
been established with some or all of the followfiegtures:

= registration requirements, akin to a license tddra.g. to provide daycare to
children;

= enhanced inspection, e.g. the establishment afspectorate for housing
associations;

= national standards, e.g. for residential careHerdiderly and other vulnerable
groups;

= comparative service ratings, e.g. for care sengeeerally;

= targets — these are currently very basic, e.gatimeber of institutions being inspected
in any one year, but the intention is to make timeone sophisticated.

This increase in statutory regulation has genernaieek self-regulatory activity as voluntary
organisations develop and embed their own quadisyieance systems, for example
benchmarking or peer review systems.

Regulation is only merited if its costs justify lisnefits and therefore the acid test is whether
this growth in regulation and the expenditure iés is justified by an improvement in
services and outcomes for end users. This repodiders whether, from the perspective of
voluntary sector service providers working in theee policy areas identified, this test has
been met. In doing so it considers whether regolatohemes reduce the capacity of
voluntary organisations to ‘add value’, for exampézause they are overly stipulative and
inflexible and because the bureaucracy they geméeiatourages voluntarism.

The main research for this paper comprised:
= desk research: annex 1 provides a list of sources;

= interviews with voluntary organisations and othgpezts: annex 2 comprises a list of
those consulted;

= three small discussion groups respectively covesugported housing; daycare for
children; and residential care for older people aihetr vulnerable groups.

Section 1 describes regulation, considers its litsreaid the difficulties of designing
appropriate, effective regulatory schemes and gowent policy on regulation. Section 2
focuses on voluntary organisations’ experienceeglitation and its impact on the services
they provide. Section 3 comprises conclusions andmmendations for voluntary
organisations, regulators and their sponsoring gowent departments.



Section 1 Regulation in theory
Defining regulation

Regulation may be developed by industry bodieshieir members (self- regulation) or it
may be developed by the state. In some instanoesyitbe a hybrid of the two, i.e. a code of
good practice developed by an industry body but siatutory backirty This report
concentrates on regulatory schemes developed rgment departments and implemented
by other public sector bodies. For its purposesstoee regulation is:

a set c;;rules (generally based in law) with caampte monitored by a public sector
agenc

Organisations, including voluntary organisations, regulated for a variety of reasons:
= to secure transparency and accountability, for garmrough compliance with
reporting and disclosure requirements;
= because some of the activities they undertake preseticular risks, for example
data processing or fundraising; - to protect vidbér service users?
= to secure the health and safety of employees; and
= to ensure and/or improve standards for servicesuser

This report is concerned with regulation which irigadirectly on quality of services and
therefore focuses on the last of these.

Regulatory schemes generally have three main elismen

= the setting of standards or targets:

= information gathering, for example standard retunngspection visits; and

= mechanisms for changing behaviour, i.e. sanctionadn-compliance.
However, there is significant variation in the wamhemes are implemented and in the
regulatory style adopted. The standards set maydalariety of forms including more or
less prescriptive legislative provision or statytoodes of practice. They may concentrate on
processes, outputs, outcomes, or a mix of these.

The benefits of regulation
Regulation is expensive. It imposes compliancescostregulated organisations. Standard
setting, monitoring and enforcement are also vespurce intensive. These costs need to be

justified by commensurate benefits.

Regulation has many benefits. Indeed, in some aeagce providers have pressed for
regulation because:

® An example is the code of practice on advertising.

" Two other meanings are discussed in the literaterilation as state interference in the econofoy,-
example through taxation, and regulation as encsgipg any mechanism for changing the behaviour of
individuals or companies including, for exampleyeation and awareness-raising programmes



= it can improve the reputation of an industry, sebtsr or profession;

= by establishing basic minimum standards it helpseture fairer price competition;
and

= it can help medium-sized enterprises, i.e. thoskaui a strong local base or a
national brand, gain custom.

Voluntary organisations acknowledge that regulatiaa many positive benefits, that it:
= provides assurance that provision meets a basidastd;
contributes to accountability and transparencyughoexternal scrutiny;
provides an objective view leading boards and staffuestion how they do things;
focuses attention on standards;
increases their credibility because they generimpare favourably with public and
private sector organisations;
= provides assurance that public money is being sggpropriately;
= increases funder confidence; and
= supports sector advocacy for higher standardssiwice users and for the funding to
meet these standards (see the box below).

Case Study 1: Leonard Cheshire

Leonard Cheshire lobbied for higher care standéuas were originally proposed. They
did this in spite of the fact they knew they woblkle difficulty raising the funding to
meet the new standards.

‘Regulation does encourage poorer providers to hair socks up’
Provider of supported housing

‘Regulation can have an upward pressure on starslafdr example, most regulators
now have an agenda around service user involvement’
Supported housing provider

‘Regulation can help organisations to realise ttieg world has moved on — that a
different sort of provision is heeded’
Supported housing provider

Difficulties in developing regulatory schemes

Regulation can have significant benefits but itasy difficult to design and implement
appropriate and effective regulatory schemesseleemes that focus on the most important
issues and are effective in changing behaviours ftéans that much regulation is perceived

as costly relative to its benefits. This is foruanber of reasons, including the following:

The law and regulation is a blunt weapon



Regulation is generally introduced in an attemptitange behaviour. This means changing
hearts and minds. However, the law and regulas@nery blunt weapon and not adequate
to the task for the reasons set out below.

= Specificity limits flexibility
To be capable of implementation the law and reguidias to be specific and detailed.
Specificity is also needed in the interests ofrfags to help ensure consistency and also so
that individuals and organisations know what toestpHowever, this specificity reduces
flexibility.

= Resistance to regulation
Professionals often resist regulation becauserténgard it as limiting their discretion. They
therefore consider that it undermines their profesd judgement. They may seek to side-
step it by developing strategies of ‘creative cdarpie’: they avoid the intention of a law or
regulation without breaking it.

= Performance measurement difficulties
It is often difficult to measure quality of servjder example in residential care. However,
increasingly regulators are expected to make coatiparperformance assessments. The
inevitable criticism is that they tend to focustbimgs that are easy to measure, for example
whether organisations have particular policieslatg rather than the quality of the service
as experienced by service users.

Government policy on regulation

Government policy on regulation
1. The establishment of the Better Regulation Tasice

Set up by government in September 1997. The BRtgulation Task Force advises
government on the action needed to ensure thalatemuand its enforcement
complies with its five principles of good regulatidRegulation should be

. transparent (open, simple and user-friendly);

. accountable;

. targeted (focusing on the problem and minimisirnlg sffects);

. consistent (people should know where they stancharable to predict

consequences);
. proportionate (the remedy should fit the risk).

2. Guidance produced by the Prime Minister’s OffmePublic Service Reform on
Inspection

Recently published guidance on inspection fromRtime Minister's Office of Public
Service Reform specifies that inspection should:

. be focused on achieving good outcomes for the eed u

. encompass a user perspective;




. be proportionate to risk — so that for exampleaaigations assessed
as good performers might be inspected less fretyuirain others;
. be based on rigorous self-assessment
It also says that regulators should ensure thaertsn is cost effective i.e. that it
does not impose a burden on organisations thatdsdes benefits. It also says
that inspectors should work together on crossrgyiisues and share good
practice amongst themselves.

3. Guidance produced by the Cabinet Office on Eweforent

The Cabinet Office has also produced an Enforcei@entordat for central and
local government, which ‘sets out what businessesoghers being regulated can
expect from enforcement officers’. It covers botiigy on enforcement and
enforcement procedures. It says that preventibeti®r than cure and that the rgle
of regulators is to work with the organisationsythegulate to advise on and to
assist with compliance.

See annex 3 for more information

Because of the difficulties discussed above, amdire the general perception of regulation
is a negative one (too much ‘red tape’), governnpetity emphasises the importance of
self-regulation. Self-regulation is regarded asgyable to statutory regulation because:
= jtis based on the specialist knowledge of thei@adr industry or profession and
therefore more likely to address key issues;
= organisations or individuals are more likely to gdyrnwith a system they have helped
to develop;
= systems can evolve and develop as they demon#ieitevorth (it is difficult to
amend statutory regulation);
= generally systems are based on a continuous imprawvemodel and seek to develop
and encourage good practice; and
= the cost is met by the industry or profession nathan government.

Self regulation by itself has not been regardesificient in most policy areas where the
interests of vulnerable groups need to be protefteedxample the provision of services for
older people and children. In these instanceststgtuegulation is considered necessary to:

= secure the health and safety of service users;
= provide reassurance to those organising or punchdke service; and
= enable purchasers to make informed choices abouision.

However, the general view is that regulatory judgeta should be based on an

organisation’s self-assessments. In theory thismnetatutory regulation based on robust
self-regulation (see the box below for more detilsut government policy on regulation).

10



This section has considered the theoretical benefitegulation, difficulties in designing and
implementing appropriate and effective regulatalyesnes and government policy on
regulation. The next section surveys voluntary oiggtions’ experience of regulation.

11



Section 2 Regulation in practice — voluntary sectoexperience

Many of those interviewed for this report citedywpositive experiences of, and attitudes
towards regulation:

‘Regulation has been really effective in driving tharticipation of service users and carers.
‘Positive inspection reports have helped us to eeéunding and have raised staff morale.’

‘We thought we had developed a very robust riskgsaent tool. We compared it with the
regulations and realised it had an important gaptin

Generally, these organisations consider it to gea thing in principle. However, they
identify problems or issues with current practi€ee main problems or issues with a
detrimental impact were identified in the research:

= an ambiguity about the purpose of regulation;
= alack of flexibility;
= regulators and funders not ‘joining up’;
= difficulties in assessing value for money; and
* unnecessary bureaucracy.

These are discussed below.

An ambiguity about the purpose of regulation

Most regulators say that their purpose is to eragelbest practice and to promote
continuous improvement. But while this is the thegqractice is often different (see the box
for case study). Experience suggests that mostategs are focused on ensuring that
minimum standards are achieved. Monitoring or icipa generally concentrates on
compliance rather than support and development.

‘Every regulator seems to talk about continuousrommpment but most are so target
orientated it's really about compliance.’
Supported housing provider

‘It feels as if we are always being checked toibee are breaking the rules. The
emphasis should rather be on support and developmen
Provider of daycare to children

‘The bar isn’t set high enough to raise standards.’
Provider of daycare to children

12



Respondents also reported that many regulators asigghfinancial probity and general
management over the quality of experience for serusers. They also tend to look at
whether organisations have developed particulacydbcuments or make particular reports
without giving adequate attention to whether thaedecies are implemented effectively or
whether follow up action is taken on any issuestified in reports. For example, one
voluntary organisation referred to the fact thas itequired to report any incident that
presents a danger to residents, but it is not requo report what action has been taken as a
result. They commented:

‘What's important is not whether you make a refmut what you do as a result of the

incident and the regulator doesn’t really seemrias¢ed in that. We have developed a system
of near miss reporting and we use it to identigntts and therefore management gaps and
training needs.’

‘Its easy to have the policy — what's difficulhisking sure that you are implementing it to
high enough standard.’
Provider of daycare for children

‘Inspectors tick the relevant box if you have aecplan for each resident. They don’t appea
to be entitled to look at their quality just to gtien whether certain elements are in place.’
Residential care provider

‘Badly managed provision can be examined and fak ecause inspectors/monitoring
officers can tick all the boxes on the form.’
Supported housing provider.

Case Study 2: The regulation of daycare for childre

The government decided that it wanted to see aaresipn in daycare. One of the things it
needed to do was to give parents confidence isehédce by strengthening existing
legislation and ensuring that provision met basodards. However, the standard set is
regarded by many as too low precisely because #ie policy objective is to encourage
more provision. Some voluntary sector experts ssigfpat this could lead to stagnation in t
sector and erode the general standard. They assipgefor higher standards to be set.

A lack of flexibility

Most voluntary organisations welcome the developgroénational standards as marking
greater clarity and transparency. However, it aloses some difficulties:

Important subjective judgements tend to be misséd o

13
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It can mean that important subjective judgememisgkample, whether residential care
premises have a friendly atmosphere and are welgrare missed out of the equation. One
voluntary sector provider said:

‘You immediately get a sense when you enter a lifqmeeple are happy there. That's
the main thing. However, it's not clear that thashany relevance to inspectors.’

General standards make it difficult for organisatioto meet specialist needs

Two concrete examples were given of general stalsdaaking it difficult for voluntary
organisations to meet specialist needs:

i). There are different standards for residentakegrovision for the 55-65 age group and for
the over 65s. Residents are expected to move bega¢ach the age threshold. A voluntary
organisation running homes for holocaust survivousnd that they did not want to move
when they reached 65.

i). The standards for residential care specifyimimmum room size but people with autism,
for example, may feel safer and more comfortablenmaller rooms. They might prefer more
space dedicated to communal use.

Unhelpful interpretations by inspectors

In a number of instances voluntary organisatiofexred to the problem as lying not in the
content of the regulations (or the standards imgpdrit in the way they were interpreted by
inspectors. Some inspectors are very flexible amsider whether practice conforms to the
spirit of regulation, others are less flexible.

Regulators and funders are not ‘joining up’

This problem has a number of elements:

Regulatory gaps

Some voluntary organisations pointed to gaps inleggn. For example, while residential
and domiciliary care are regulated, daycare isSiotilarly, childcare in nurseries is
regulated differently from childcare provided imsols. The general view is that regulation
should relate to the client group and not thersgtiDtherwise voluntary organisations
working across a number of settings experiencécdlffes: for example, operational
managers may find it difficult to persuade staffl arustees of the need for common training
and consistent standards, particularly when budgetsight.

Inconsistent practice within regulatory bodies

14



Voluntary organisations reported that differenpiastors often take very different
approaches to exactly the same issues. One migisepn organisation’s policies and
procedures manual while another, working in a dffeé area, might suggest that it needs
significant work. Organisations are left uncertabout how to respond. As one voluntary
provider of supported housing put it:

‘It's difficult to plan to take remedial action whenspectors often have very different
views about things.’

Some voluntary organisations also indicated they thad incurred additional expense
because of the tendency for regulators (particuteelv regulators) to change their mind
about requirements, for example qualification aathtng requirements.

Inconsistent practice between regulators

Difficulties are also caused where different retpia examine exactly the same issues but
make different stipulations about what is requifed.example in relation to fire safety.

Disparities in overall assessments

Different regulators may rate the same servicespeets of the same service very differently.
One voluntary organisation reported that a pasicservice was rated high quality by one
regulator and as unsatisfactory by another. Bajhletors were looking at the same issues
but they approached the rating of the service iy déferent ways. Regulation is generally
regarded as useful because it provides a benchegarkst which organisations can assess
their performance and plan for service improvemdttavever, a marked discrepancy in
regulatory judgements makes this very difficult.

Overlapping requirements

Voluntary organisations report that funders andil@grs often require exactly the same
information in slightly different formats. They atencerned about many of the same issues
but they are not prepared to accept other regglatoiother funders’ views about the
adequacy of different aspects of the organisatiordaagement or service quality.

‘Its the cumulative effect of regulatory and furglirequirements that’s the problem.’
Provider of supported housing

A lack of passporting

There is also a tendency for funders, particullxdyal authorities, to expect/require voluntary
organisations to adopt off the shelf quality assoeasystems such as PQASSO or Investors
in People (IiP). However, often these systems at@ocepted by other funders and
regulators as providing assurance that the orgiémrshas appropriate policies and
procedures in place.

15



Complexity

Overall, these points add up to significant comipyeix the system. This means considerable
unnecessary costs for both service providers aguatrs. Specific examples were given of
additional expense incurred as a consequencespfsiinch as the need to employ additional
staff to repackage monitoring information in ortiemeet the requirements of different
funders and regulators.

The complexity of the system not only imposes agidétl monetary costs on voluntary
organisations, it can also undermine regulatojgcitves. One voluntary organisation
expressed concern that front line managers aralwalys able ‘to see the wood for the trees’
because of the number of risk assessments redoirpéople in residential homes: in the
scramble to demonstrate that all the requiremeaetsngt the tendency is to rate each risk
equally, whereas specific risks are obviously mpmounced for particular residents.

This complexity or lack of ‘joining up’ also makpartnership working much more difficult,
as one provider of daycare to children commented:

‘We are involved in a range of multi agency parsieps and we have difficulty working out
how we can best meet a range of standards whichsmplightly different requirements.’

Assessing value for money

There is an increasing trend for regulators to nwtmparative judgements about whether
organisations are providing value for money. Vaduptorganisations have nothing against
this in theory but express concern about whethejutigements made are sophisticated
enough. For example, they tend not to take acoofuthie total funding available to the
organisation only its public funding. They may alai to take into account the particular
needs of an organisation’s service users and #teof@ddressing them (i.e. a particular
group of service users may require higher levelsaog than the norm).

Comparative value for money assessments generabyrmdopting a particular service
model as the norm. This can make it very diffi¢attvoluntary organisations that are
attempting to provide a service that meets alitdévidual’s needs. One example quoted
was of a service in which certain sorts of suppate classified as emotional support and
therefore outside the regulator’s (and funder'$jesp. However, this emotional support
fulfilled a valuable preventative function for thiggh proportion of service users with
undiagnosed mental health problems: for manyrésaed a slide into chronic illness.

Unnecessary bureaucracy

Some voluntary organisations gave instances ofeessary bureaucracy, for example:

16



= they were required to have particular policies ef'éimese were patently irrelevant to
their particular service: for example, a policydispensing medication even if they
did not house anyone on medication;

= each premises was required to have its own pdlcyexample on smoking,
regardless of the fact that each was covered lyganisation wide policy;

= staff records had to be kept in each home rattzer #t the headquarters office;

= where they managed a number of homes centrally,ithd been required to register
each one separately.

‘There are lots of silly rules. It makes no serseetjuire personnel files to be kept on
site in a home for six people. It reduces the spaedable for service users.’
Residential care provider.

The impact of regulation on voluntary organisations

All the problems cited above are also likely to @aw impact on private sector and public
sector providers of services. However, they magafioluntary organisations particularly
badly because:

They are more likely to cater for people with coexpheeds

Many of the voluntary organisations whose viewsenmnvassed were working with service
users with complex or multiple needs. They wereefoee providing a range of services, for
example: housing; employment and career advicecger,vand mental health services. They
were working to ‘join up’ services. However, thigamt working with a range of regulators
and funders who are not ‘joined up’. A number Haer¢fore invested significant time in
bringing together different regulatory requiremesntsl attempting to make sense of them for
front line managers.

‘Housing is a significant part of the service bug @lso run care homes and an
employment service and regulators can't get theadaround the whole service.’
Supported housing provider

They are more likely to provide highly specialstsces

Many also provided highly specialist services,dgample for holocaust survivors or for
homeless people with chronic but undiagnosed méetth problems. They reported that
regulatory regimes tended to reflect ‘general needker than the specific needs of their
client groups.

‘The information we provide is interpreted by peopho do not understand our bit of
the sector — they know about general needs. Wethaweep going back to give them
more context.’

Supported housing provider
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They often rely on volunteer labour

One of the voluntary organisations participatinghiis research explained that they were
undergoing a fundamental restructuring becausesarréces had previously been provided
by volunteers. This was no longer tenable givenlaggry and funding requirements.

Staff are attracted into the sector because itdasputation for more user-focused services

A number of voluntary organisations pointed todfiféiculty of recruiting and retaining staff.
Some choose to work in the voluntary sector bectheseassume it will be less bureaucratic
and more user-focused. They are then disillusidmnetthe volume of paperwork and the
extent to which it reduces the time available fioect contact with service users. Even
worse, staff may feel disempowered because thesidenthemselves obliged to comply
strictly with regulation even when requirements moeappropriate.

They are more likely to have a mixed funding base

Voluntary organisations are more likely than otheaviders to have a mixed funding base.
This means that they are reporting to, and sulbjectonitoring by a range of different
bodies.

They are more likely to innovate in social policgas

Voluntary organisations tend to be establishedrasat of market failure, i.e. the public
sector does not recognise or does not cater apatelyrto a particular need and the private
sector cannot make money out of it. Voluntary oiggitions are therefore more likely to be
innovators in service delivery. This can mean thay are a bad fit with regulatory schemes
that assume a standard service model.

tackle the same issue in another way.’
Supported housing provider

‘Often regulators are not sympathetic when providesty we can't do it your way but we c¢g
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Section 3 Conclusions and recommendations

Voluntary organisations consider that regulatiomiprinciple a good thing and they are able
to point to a number of examples of good practse® (box below). General experience,
however, is that regulation is often flawed. That kection illustrates that it may in particular
instances be insufficiently targeted, inconsistarilexible and/or disproportionate. These
flaws affect all service providers, but they impantthe voluntary sector particularly badly
because they reduce the flexibility and respongssmwhich is deemed to constitute its
‘added value'.

Positive experiences

‘Audit Commission inspectors managed to get the#rds around a very complex servi¢e
very quickly. They spent a considerable amouritred gathering views from service
users. We wondered what they would make of thbdekdut they handled the proces
very skilfully. Their assessment was fair and Velpful. The inspection report praised
us for the things we were good at and also heletb focus on what we needed to
achieve.’

U7

‘Four of our daycare projects have been inspecidok approach taken was really
positive. Hearing the inspectors views and conceassreally helped us to improve the
service.’

A model of good regulation

Voluntary organisations were asked what changeswiogld like to see in regulatory
practice. They said that regulation should:

. be proportionate to risk, i.e. targeted on thodb thie greatest need to
improve their performance;

. be flexible and not overly prescriptive;

. be concerned to secure the best outcomes for thdils;

. encompass a user perspective;

. be supportive and developmental;

. drive up standards;

. ensure that service users with multiple needs airéongotten; and

. be based on challenged self-assessment.

Voluntary organisations also expected that regtdaghould:
. be accountable, consistent and operate in a tresrgpaay;
. share good practice; and
. share information and work together effectively.
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They emphasised that regulatory regimes would prdynote public trust and confidence if
the practice of regulators promoted confidenceaAspresentative from an umbrella
organisation for providers of daycare to childraids

‘Regulation can’t promote trust unless people hemefidence in the quality of monitoring
and inspection.’

This voluntary sector wish list reflects governmpalicy on regulation and guidance on
inspection and enforcement (see the box at theegeéction 1 and annex 3). It also fits the
Audit Commission’s description of ‘strategic redida’ (see the box below).

The Audit Commission and Strategic Regulation
‘Strategic regulation’ is based on four key pritegp

‘First, it goes beyond merely providing assurariz taxpayers’ money is not being
misused and looks for ways of driving up standattie,eby delivering real
improvements in public services.

Second is a focus on the needs of all those whpuisiéc services. Regulators must ad
to the three e’s of efficiency, economy and effemtiess a fourth — equity, to ensure th
vulnerable groups are not forgotten.

Third is ensuring that regulatory resources am@calied in a way that is proportionate tg
risk. By leaving the excellent alone, relativelyaging, regulators can focus their
attentions on those with the greatest need to iwgptioeir performance.

Fourth is to ensure that regulators work much netveely together to avoid any
unnecessary duplication of effort and that thosedoeegulated see a significant part of
regulation as being a productive tool for improvem&ubjective judgements derived
from challenged self-assessment and peer revieoeamvaluable in achieving this.’

Edited extract fronstrategic RegulatioriThe Audit CommissioiNovember 2003).

However, generally speaking voluntary organisatmossider that government policy on
regulation is not being effectively implementedtheir view there are a number of
explanations for this and a number of changesneatl to be made.

What needs to change?

a. New regulatory systems need time to bed down

There has been significant regulatory change inastefew years. Not only have new
regimes been introduced but they have been subjecnstant change (for example, a
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change in the body responsible for the inspectfdioasing associations and two re-
organisations of regulatory bodies for health amzia care). The work involved in
establishing new organisations and systems haktileftime for significant development in
practice.

New regulatory schemes should (unless they have eddy been judged irredeemably
flawed) be allowed to bed down before any furtherdndamental changes are proposed
or implemented.

‘There is a constant moving of goalposts about vidagéquired.’
Residential care provider

‘Let’s stick with what was decided last year anckend work rather than being in a
constant state of revolution.’
Supported housing provider

b. Practitioners are not sufficiently involved ievéloping regulatory systems

Practitioners, i.e. those responsible for the dideg-to-day running of services, are not
sufficiently involved in formulating regulations @standards or targets. Often this sort of
advocacy work is undertaken by senior managetsaivoluntary sector. The lack of
involvement of those with first hand experienceha relevant services can mean that
regulations are unrealistic or inappropriate.

Front line practitioners should be involved in formulating regulations and standards or
targets. Both voluntary organisations and government depamts and other public bodies
have a responsibility to ensure that this happens.

c. Insufficient dialogue between regulators anduteted organisations

There is a lack of opportunities for regulated aigations to feed back to regulators about
problems and issues. This seems to be partly ateympf new regulatory bodies
considering that they lack time for reflection grattly an issue about how regulators are
regarded by voluntary organisations: generally #x@yperceived to be concerned with strict
compliance rather than support and developmentydsed further below under conflicting
regulatory purposes).

Regulators should invite comment from regulateesiitheir practice and how it might be
improved for the benefit of service usdRegulators should establish forums for
regulatees so that problems and issues can be brdudo their attention.

‘Effective consultation bodies are needed — pedplevering the services need to hav
a say and voluntary and community organisationsithbave a stronger voice.’
Provider of daycare to children

D
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d. The recruitment and training of inspectors

Regulatory regimes are only as good as the peoykementing them. In some instances
inspectors were praised for their common sensesrégp and helpfulness. In others
inspectors were perceived to lack adequate expertithe relevant service area. They were
described as having been recruited to a very tigtgtable and as having received
insufficient training. Lack of confidence may metat they take a ‘by the book’ approach
rather than demonstrating appropriate flexibility.

Inspectors should have practical experience of theervices they are inspecting. This
could have been gained as paid worker, volunteergssice user or carer. More
inspectors should be recruited with a voluntarntaremackground.

‘Inspections need to be undertaken by staff wherstdnd what a service is all about
and it should be light touch for high performing\sees.’
Supported housing provider

‘Some inspectors are looking for faults — otherkena real effort to try and help us iron
out any difficulties.’
Provider of daycare to children

e. A lack of ‘joining up’

Regulators and funders have to meet due diligesgeirements and are themselves subject
to scrutiny and review. This means that they ofesh obliged to repeat the checks
undertaken by other funders and regulators. Theeaaéal need for effective ‘passporting’
between different systems.

A ‘lead’ regulator approach should be developed angiloted by the Audit Commission.
The pilot should examine the feasibility of the \ggzh including its practical limits.

‘The overall burden is too great because regulatiwsnot communicate. The system cou
be operated much more cost effectively if requtapmoled information.’
Supported housing provider

Government departments should also take greateomewbility for ensuring that the burden
of regulation in their policy areas is not too dgrézovernment departments should work
with funders and regulators to support and encourag more rational use of regulatory
and monitoring resources.

f. Conflicting regulatory objectives
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It is generally believed that regulation shouldcbasistent. This is both in the interests of
fairness and also to remove unfair competitionidwat standards are an effort to achieve
greater consistency. However, in some areas tleegaceived as undermining flexibility
because of their specificity. There is also con¢kat they may not always focus on the
issues that really matter.

National standards should be based on good outcomigs service users, for example
whether a provider promotes their independenceThey might also set requirements for
staffing levels and the training provided to st&ffich a model should allow greater
flexibility.

Assessment will involve some subjective judgemeégtmspectors. This will place a greater
premium on specialist knowledge and high qualéyning (see d. above).

‘Rather than splitting regulatory standards up ir#ge ranges or conditions — it might
make more sense to focus on issues like the defjiegependence achieved by service
users.’

Residential care provider

‘Sweden has a one pager on standards for childpapgision. They place the emphagis
on highly qualified staff.’
Provider of daycare to children

This is related to the problem of the purpose giifation discussed in the last section.
Regulation may be introduced in an attempt to enthat all providers meet a basic
standard. The focus then will be on compliance Witk standard, rather than on continuous
improvement and the development of practice. Tlsis affects regulatory style, which in
turn effects the degree to which providers feeffidemt about discussing problems and
issues with inspectors. This lack of real dialogeguces the effectiveness of regulation.

‘Regulation is perceived as punitive — seen inWay it has precisely the opposite effect to the g
intended.’
Supported housing provider

There should be greater clarity about regulatory olpectives. If the main objective is to
achieve compliance with basic minimum standards tkishould be clearly stated.
However, inspectors should see their role as the grision of advice and support
enabling organisations to meet the standard.

Regulators should, however, have a subsidiary rolef developing best practice in a

particular industry or sector and adequate resource should be dedicated to this
function. This means that organisations should, if theytitabe able to access advice and
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support on best practice either provided direcylyre regulator or preferably funded by the
regulator and provided at arms length (see h. abelow)

g. Addressing key regulatory questions

Regulators now place an emphasis on service uews\Woluntary organisations welcome
this development but some express concern aboeigrk. Some inspectors do not
communicate with service users directly but radwrcentrate on whether an organisation
has a policy for involving service users. Otheressometimes unrealistic about the extent to
which service users want to become involved omtkeéhods that might be used to involve
them.

Regulators should work with the voluntary sector anl other service providers to
develop appropriate guidance on service user invadvnent.

h. Knowing what makes a good service

Voluntary organisations express some scepticismtalibether regulators can identify and
assess appropriately the elements that comprigghagbality service. This is particularly the
case when services are highly specialist. It ieegdtly believed that significantly more work
needs to be undertaken on this topic. As one peowfiresidential care put it:

‘Regulators don’t know how to make a real diffeemntthe lives of service users but they do
know how to measure the size of a room.’

Regulators should support work in their sectors exaining service quality and
performance improvement. The forthcoming performarce improvement ‘hub’,
established as part of the Government’s investmetim voluntary sector infrastructure,
would be ideally placed to work with regulators totake this forward.

‘Regulation should be used to drive up standardshbouldn’t just be about compliance.
Umbrella organisation for provider of daycare tdditen

i. Developing robust self assessment

It is generally agreed that self-regulation or efffee internal monitoring and review is the
best means of securing well managed organisatitiste genuinely user-centred. Despite
this, regulators appear to be reluctant to basebgulatory judgements on an
organisation’s own self-assessments. This is likelye because of their need for assurance
(see point e. above). It may also be because thestign the robustness of self-assessments
or lack confidence in their own ability to challenthem. However, some of the voluntary
organisations participating in the research hacliged their own specialist service
standards and/or peer review and auditing syst@mes.provider of residential care services
said:
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‘Our peer monitoring system picks up important ésthat inspectors miss because peer
reviewers understand the particular needs of ouvise users.’

Some voluntary sector providers had also developedere developing key performance
indicators to enable them to monitor their own parfance more effectively.

The work recommended above in h. should cover thesstelopment of key performance
indicators for different services including highly specialist services.

‘The emphasis should be on self regulation — gpal#surance schemes and high qual
training.’
Provider of daycare to children
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Annex 3  Government policy on regulation

Better Policy Making: A Guide to Regulatory Impact Assessment. Cabinet Office
(January 2003)

The Cabinet Office has recently re-issued its guigeon better policy making. The
Prime Minister’s foreword contains a commitment tha proposal which has an impact
on businesses, charities or voluntary bodies shimeildonsidered without a regulatory
impact assessment (RIA) being prepared. This RAikhinclude details not only of the
direct costs and benefits of the proposals butiafeomation about the wider social and
environmental impacts.

The guidance makes clear that a number of appreadimild be considered including
taking no action and self-regulation. It also stg work on the RIA should begin early
in the policy-making process, that information atoihie impacts on various groups with
an interest should be collected and that a dratgkiould be published to accompany
consultation papers. The aim is to ensure thatlaémy proposals are based on a better
understanding of the costs and benefits of a rahgetions, more effective consultation
with interested groups and therefore better infaimnaabout consequences including
unintended consequences.

Government has not only been re-assessing howatiguls designed. It has also been
considering best practice both in the inspectiosesfiices and enforcement.

The Government'’s Policy on Inspection of Public Seiices. The Prime Minister's
Office of Public Service Reform (July 2003)

The principles of best practice in inspection ai/gees paid for by public money:

The purpose of improvemeithere should be an explicit concern on the plart o
inspectors to contribute to the improvement ofdbevice being inspected. This should
guide the focus, method, reporting and follow unspection.

A focus on outcomewhich means considering service delivery to the-gsers rather
than concentrating on internal management arrangesme

A user perspectivénspection should be delivered with a clear foonghe experience of
those for whom the service is provided, as webragmternal management arrangements.
Inspection should encourage innovation and diweesitd not be solely compliance
based.

Proportionate to riskOver time, inspectors should modify the exteringpection
according to the quality of performance by the werprovider. For example, good
performers should undergo less inspection, soréisaiurces are concentrated in areas of
greatest risk.
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Inspectors should encourage rigorous self-assesdimenanagers. Inspectors should
challenge the outcomes of managers’ self-assessnaké them into account in the
inspection process, and provide a comparative eadh

Inspectors should use impartial evidence. Evidewbether quantitative or qualitative,
should be validated and credible.

Inspectors should disclose the criteria that thesy/to form judgements.

Inspectors should be open about their process#isgind take any complaints seriously,
and able to demonstrate a robust quality assuiEnocess.

Inspectors should have regard to value for morijt bwn included:

. Inspection should look to see that there are amauegts in place to deliver
the service efficiently and effectively.

. Inspection itself should be able to demonstratielivers benefits
commensurate with its cost, including the coshtzsé inspected.

. Inspectorates should ensure that they have theitapawork together on
Cross cutting issues, in the interests of greaist effectiveness and reducing
the burden on those inspected.

Inspectors should continually learn from experigme@rder to become increasingly
effective. This can be done by assessing theirioypact on the service provider’'s
ability to improve and by sharing best practicehwather inspectors.

Extract from the Enforcement Concordat, The CabinetOffice (1998)

Principles of Good Enforcement: Policy

StandardsIn consultation we will draw up clear standarelgisg out the level of service
and performance the public and business peoplexjaect to receive. We will publish
these standards and our annual performance agfaémst

OpennessWe will provide information and advice in plaBniguage on the rules that we
apply and we will disseminate these as widely asibde. We will discuss general issues,
specific compliance failures or problems with any@xperiencing difficulties.

HelpfulnessWe believe that prevention is better than cukkthat our role therefore
involves actively working with businesses to adwseand to assist with compliance. We
will ensure that, wherever practicable, our enforeet services are effectively co-
ordinated to minimise unnecessary overlaps and dieheys.
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Complaints about service®/e will provide well-publicised, effective andrtely
complaints procedures which are easily accessible.

Proportionality. We will minimise the costs of compliance for mess by ensuring that
the action we require is proportionate to the rigisfar as the law allows, we will take
account of the circumstances of the case and tifvedat of the operator when considering
action. We will take particular care to work witmall businesses and voluntary and
community organisations so that they can meet tegal obligations without
unnecessary expense, where practicable.

ConsistencyWe will carry out our duties in a fair and egbiamanner. While
inspectors are expected to exercise judgementinidual cases, we will have effective
arrangements in place to promote consistency ingjueffective arrangements with
other authorities and enforcement bodies.

Principles of Good Enforcement: Procedures

Advice from an officer will be put simply and cléaand will be confirmed in writing on
request, explaining why any remedial work is neagsand over what time-scale and
making sure that legal requirements are clearlymdjsished from best practice advice.

Before formal enforcement action is taken, offiosii provide an opportunity to discuss
the circumstances of the case and, if possibldwegwints of difference, unless
immediate action is required (for example, in theliests of health and safety.)

Where immediate action is considered necessamgxplanation of why such action was
required will be given at the time and confirmedhiriting in most cases within five
working days and, in all cases, within ten workdays.

Where there are rights of appeal against formabmacadvice on the appeal mechanism
will be clearly set out in writing at the time thetion is taken.

31



The author

Margaret Bolton is an independent consultant whezisgises in voluntary sector policy.
Before going freelance she was Director of Policgt Research at the National Council for
Voluntary Organisations. She was seconded frompibss$ to work in the Prime Minister’s
Strategy Unit. During her career she has run sséglesampaigns in a number of policy
areas including health and social care, housinghanaelessness and generic voluntary
sector issues including funding and fiscal treatnaewl charity law reform. Recently she was
Special Adviser to the Joint Parliamentary Comraitta the Charity Bill.

Perspectives in Policy
This report is part of NCVO’s Perspectives on Bofieries. Other reports in this series
include:

Accountability and Transparenciduly 2004)

Standing Apart, Working Together: A study of théhsignd realities of voluntary sector
independenc&February 2004)

Voluntary Sector Added Value: A discussion pagkiy 2003)

A Little Bit of Give and Take: A report on voluntasector accountability in cross-sectoral
partnerships (April 2003)

National Council for
Voluntary Organisations
Regent’'s Wharf

8 All Saints St

London N1 9RL

Tel: 020 7713 6161
Fax 020 7713 6300
Textphone: 0800 01 88 111

Email: ncvo@ncxvo-vol.org.uk
Website:www.ncvo-vol.org.uk

Charity registration no: 225922

December 2004

32



