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.itis one of the facts of life that all
who seek to achieve something
worthwhile will occasionally face
worries and difficulties.

Thereality of risk

The job of this guidance is

to point out the nature of

risk for trustees. As such,

of necessity, it dwells on the
less attractive side of being
atrustee. The reality is that
this country has more than
170,000 registered charities
and many more voluntary
and community organisations,
and its courts are not filled
with trustees facing claims.
The regulator for the sector,
the Charity Commission, does
not seek to punish trustees
except in the most serious
cases of fault or neglect.

Most people within the
sector would be hard put

to name asingle situation in
which a trustee had actually
suffered personal loss or
liability. They would be less
hard put to name situations
where they knew trustees
had been anxious about the
outcome of various activities.
However, it is one of the
facts of life that all who
seek to achieve something
worthwhile will occasionally
face worries and difficulties.



Trustee liability may

arise because trustees:

e are responsible for the
criminal offences of the
organisation

® are responsible for some
breaches of statutory
duty, for example, in
health and safety

e are liable under covenants,
obligations or mortgages
affecting land or other
property

* have to repay money

because of trust obligations,

for example, if they made
apersonal profit froma
contract or because they had
breached trust duties, such
as having spent the
organisation’s money on
activities outside its objects
have broken contractual
obligations, for example,
the organisation cannot
meet the final payment on

a building contract or have

delivered faulty services

have committed a

wrongdoing (called a

tort) or authorised others

to do this. For example, they

have published an untruth
about someone.

Liabilities fall into

two categories:

* operational liabilities: arising
from what the organisation
does. For example: where
the trustee signs a lease for
the organisation that fails
to pay the rent.

e governance liabilities:
arising from the duties that a
trustee has. For example:
where a trustee had entered
into a contract with an
organisation that benefited
him and he had to repay the
improperly obtained profit.

This advice is for charity
trustees who have the
responsibility for governing or
running a charity. The technical
definition of a charity trustee
is: “The persons having the
general control and management
of the administration of the
charity.’ (Charities Act 1993,
Section 97)

Trustees are defined by

what they do, not how they
are labelled. Confusingly, they
are called by many different
names, including:

® management committee
members

e council members

® governors

® board members

® executive committee
members

e directors.

What they all have in common
is that they are the final arbiters
of what their organisation

does (even if they may not
sometimes feel they are).

There are a number of types
of trustee. For a more detailed
explanation see Appendix 1,
Jargon and Definitions.

Identifying trustees

Itis vital to correctly identify
who the trustees are in your
organisation. This is not always
easy. Some charities have fairly
complex governance structures
that might involve a small
‘executive committee’, a
‘board of management’ and
awider representative body
sometimes known as the
‘national council’. Ina three-
layer structure like this, you
need to be really clear about
who the trustees are. For
instance, if the board of
management delegates
powers to the executive
committee who do a lot but
are actually finally answerable
to the board, then the board
members will be the trustees.
If the national council has the
final say on everything, but
delegates implementation

to the board, then council
members will be the trustees.

Preventing the problem
After looking at your
constitution, you may feel

you need to spell out more

clearly who has trustee
responsibility, or take
advice on thisissue and
create a governance manual
which explains and details
duties and responsibilities.

There are various routes

to becoming a trustee without
being appointed, the most
common of which is a shadow
trustee. See Appendix 1 for
details.

Areyoureally atrustee?
You may sit on a committee
running an organisation and
be addressed as a trustee but
were you properly appointed?
A surprising number of
charities do not understand
the election or appointment
process that puts people on
their governing body. Your
firstjob when you join the
governing body is to check that
the way you join the board or
committee actually is a valid
method of appointment as
setout in your governing
document.



The governing document
or rules may disqualify
someone from serving’

Examples of things

that go wrong:

* You were elected at the annual
general meeting but no-one
checked that the people who
voted were properly members
of the charity

* You were elected properly
by voting members but the
constitution says that you
had to go through some
procedure, for example,
anomination procedure
before you could stand

* You were elected properly
but there is a fixed term of
office, it has expired and
you have not been properly
re-elected

* You were properly re-elected
but your constitution specifies
amaximum number of
terms of office that you can
stand without a break.

Preventing the problem
Do not be fobbed off

by being told that the
elections have always been
conducted that way. Make
sure that the paper work
and the reality correspond.

Who cannotbe atrustee?

Young trustees

If the charity is in the form

of a company, someone under
the age of 18 may serveasa
director. For unincorporated
bodies and trusts, the trustees
must be over 18.

Disqualified trustees
Under the Charities Act and
the Companies Act, a person
is disqualified from acting as
a charity trustee if they:

® have a conviction for
an offence of dishonesty
or deception, unless the
conviction has been ‘spent’
under the terms of the
Rehabilitation of Offenders
Act 1974

e are bankrupt or have had
assets sequestered unless
it has been discharged or
permission has been granted
under the Disqualification
Act 1986

* have financial problems
meaning they have made a
composition or arrangement
with creditors under the
Insolvency Act 1986 and this
has not been discharged

® have been removed by the
Charity Commission, High
Courtorthe Court of Sessions
in Scotland from being
involvedin the management
of,oractingasatrustee of,a
charitable body

® have been disqualified under
the Company Directors
Disqualification Act 2006

e are subject to an order under
the Insolvency Act 1986 for
failure to make a payment
under a court order.

Adisqualified person can apply
to the Charity Commission to
waive the disqualification. It

is a very serious offence to
serve without such waiver,
punishable by afine or up

to two years’ imprisonment
(Charities Act 1993, Section
73). The Commission can
require the repayment of any
payments received or expenses
received while serving as
adisqualified trustee.

® The governing document
or rules may also disqualify
someone from serving, for
example, by providing that all
trustees must be members

® The Safeguarding Vulnerable
Groups Act may bar not only
employees and volunteers
fromacting, but also trustees
and all organisations dealing
with children or vulnerable
adults should conduct the
appropriate checks prior
to appointing a trustee.

Observers, staff and

others ‘in attendance’
Other people may attend
meetings of trustees and
event take partin the
discussion. Provided they

do not take partin the
decision-making process

or voting, they will not have
the responsibilities of trustees.
They are often called ‘observers.
Where decisions are taken

by consensus, trustees must
ensure that consensus does
not include observers’.

Preventing the problem
Ensure that your procedures
bring this issue to the notice
of all prospective trustees

by askingthemtosigna
document that explains
clearly the grounds for
disqualification and the

consequences of acting
if disqualified.




Preventing the problem
Itis good practice to make
sure that minutes of any
meeting of trustees make
clear whois thereasa
trusteeand who isin
attendance or observing.

Summary

Whoisand whois notatrustee
is not always clear. Language
can be deceptive and there are
widespread misconceptions as
towho has the responsibilities
of a charity trustee. Quite often
you hear people saying, ‘I don’t
mind being on the management
committee, but | don’t want to
be atrustee’. Such a statement
has no effect. If youare on the
management committee and
that committee is the charity’s
governing body — making
decisions directing the course
of an organisation - then

you will be one of its trustees,
whether you accept the title

or not. With the role will come
duties, responsibilities and
liabilities. Where a charity is
acompany, occasionally people
say, 'l will go on the governing
board and I don’t mind being
acharity trustee, but | don’t
want to be a company director”.
This too will have no effect
since if you are sitting on that
board making those decisions,
you will be adirector, albeit
perhaps a de facto director.

See Appendix 1 for more
information about de
facto trustees.

As explained earlier in this
section, liabilities for trustees
can be grouped into two
categories:

* governance liabilities which
arise because of the nature
of the trustee job. The most
common of these liabilities
arise from their obligations
as charity trustees or as
company directors. They
are inherent in the role. For
example, the trustees’ duty
not to profitimproperly (e.g.
from buying an undervalued
property from the charity or
accepting a payment froma
third party to do something)
means that a trustee who
makes such a profit must
pay it back to the charity

* operational liabilities
arising from the activities or
constitution of the organisation.
An example is liability for
rent under a lease or because
of aninjury caused to a staff
member. There are a number
of circumstances when the
organisation’s operational
liabilities can create personal
liability for trustees if that
organisation has not
incorporated (see 3A, page
29, Incorporation). Where
the organisation has not
incorporated, the trustees
are in effect the organisation.

This means all liabilities of

the organisation are ultimately
theirs. Normally they will not
be liable because the charity
will do whatever is required

or meet the obligation. But if
the charity does not pay a debt
or some other liability or does
not have the funds to indemnify
the charity trustee, the trustee
could be liable.

Incorporation

Charities can become
incorporated in a number
of ways. These include:

® a company limited
by guarantee

® an Industrial and Provident
Society (IPS)

® by royal charter

e by statute.

Charities may soon be able
to incorporate under the
Charities Act 2006 as a
Charitable Incorporated
Organisation (CIO).

What does

incorporation involve?
Incorporation means that the
organisation has registered with:

* Companies House in
the case of companies

e with the Financial Services
Authority (FSA) in the case
of Industrial and Provident
Societies

® or has been granted
aroyal charter or was
formed by an Act.

Once registered, the organisation
becomes a ‘corporate person'’.
Trustees are then simply the
means by which that corporate
person makes decisions. It is
not the trustee that does the
act or takes on the liability,

but the organisation. If things
go wrong, itis the organisation
against which the claim lies in
most circumstances, even if
the trustee signed the lease

or other document creating
the liability.

1
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Where do liabilities
comefrom? continued

Legal personality e.g. it has

the ability to hold propertyin
the name of the organisation
rather than through trustees

You should choose
to incorporate if your
organisation is:

e likely to exist for a
considerable period of time

e involved in areas which create
risks, for example, signing
leases and taking on staff

e has the administrative
capacity to comply with the
registration requirements.

12

Risks not covered
by incorporation

Statutory penalties

and prosecutions

Even if you are incorporated,
there are some pieces of law
under which a trustee may
still be liable if they have
contravened the law,

e.g health and safety.

Authorised wrongs

If a trustee directly authorises
awrong, if for example, they
agree to publish alibel or
instruct someone to act
inaway that leads to loss
being caused by trespass,
then atrustee as well as the

organisation may also be liable.

Case study

If a person thinks they
have got a claim against
acharity and it is
incorporated, that
person’s lawyer delivers
the legal claim to the
registered office of

the charity. If itisan
unincorporated charity,
whether an association or
trust, those court documents
will have to be delivered
to the individual trustees.
It may well be that the
unincorporated charity
hasagood defence and
indeed more than enough
money to meet any claim,

but such direct personal
involvementin court
proceedings can be
upsetting.

‘Company directors have a
series of duties very similar

to those of trustees’

Preventing the problem
Gain a real understanding
of your constitution and
whether it sufficiently
protects you. Also read
Charity Commission
Guidance CC22 Choosing
and Preparing a Governing
Document or The Russell-
Cooke Voluntary Sector
Legal Handbook.

Duties of company directors
Company directors have
aseries of duties very similar
to those of trustees. These

are duties that you are obliged
to discharge because you are
director of a company.

They can be enforced against
you personally. They are set
out in the Companies Act
2006. These statutory duties
replace what used to be called
‘fiduciary duties’. They provide
that directors must:

e actin accordance with
the articles and use powers
only for the purposes for
which they are conferred

e actinaway which he or
she considers in good faith
is most likely to promote
the success of the company
inachieving its purpose

* exercise independent
judgement ie should not
make decisions based on

the instructions or directions
of athird party. For example,
they should not do what
they are asked by a group

of members ora branch

or region who they see
themselves as representing
adirector must exercise
reasonable skill, care and
diligence. The standard
required is that which would
be expected by a reasonably
diligent person with alevel of
skill that might reasonably be
expected of someone carrying
out that function. What this
means is that if youare a
director of alarge complex
charity, you will be expected
to have the skills necessary
tomanage suchalarge

and complex body. Itisan
objective testand saying that
youdo not have those skills

is nota defence. If you have
because, for example, a
professional qualification or
particular experience, a higher
level of knowledge, skill or
experience, that must be used

13



* manage conflicts of interest.
(for which there are
separate duties).

1 Firstly, where there is
actually a transaction or
an arrangement between
the director or someone
connected with them and
the company, there is a duty
to fully disclose the nature
and extent of the interest to
their fellow directors either
ata meeting or by notice
in writing. This might, for
example, be doneina
register of interests which
was laid before the board
and regularly updated. Itis
important to remember that
for a charity, many transactions
orarrangements between a
director and the charity are
not permitted because of
the charity rules against
private benefit. Such
transactions will either
require specific provisions
allowing them in the articles
or consent from the
Commission.

14

2 The second duty is to avoid
conflict of interest situations.
The main conflict of interest
situation is likely to be a conflict
of duty. This can arise where,
for example, a trustee of a

charitable company is employed

by another charity which may
be a competitor oris a local
authority counsellor or a
trustee of another charity
inthe same field. Herea
declaration is required but
itis not enough. In addition,
the articles must be modified
to specifically give power to
the board to authorise by
resolution how each such
conflict of duty is handled.

This will almost always require

a charitable company to
update its articles since any
charity formed before about
2007 is very unlikely to have
the necessary provisions in
itsarticles toallow it to manage
conflicts of interest in a way
which is compliant with the
Act. Most charities will
need advice on both how
toamend the articles and
putin place appropriate
policies to actually
implement compliance

with this requirement.

e directors must not accept
abenefit from a third party
because of something they
did or did not do asadirector

Consequences

of breach of duties

Where there is a breach of
these duties, a director may

be required to account for any
profit or loss or may be unable
to enforce the agreement with
the company or the transaction

could be set aside by the court.

In addition, failure to declare
an interest in a transaction

is an offence. The members
of the company can bringa
court action which is called

a derivative claim on behalf
of the company against one
of the directors for any actual
or threatened breach of duty.

‘An incorporated body gives
limited liability, but you must
not misuse that protection’

Duties under the
Companies Act

You get the protection of
limited liability through
registration. But registration
requires you to undertake a
number of steps such as filing
annual returns, keeping proper
registers of who is a director or
company secretary. If you fail

in these duties, you may be
fined or in extreme cases
imprisoned.

Duties in solvency

An incorporated body gives
limited liability but you must
not misuse that protection.
The most common example

of misuse is continuing to trade

when the organisation is or will
inevitably become insolvent.
Once an incorporated body
becomes or is inevitably going
to become insolvent, the
duties of its trustees are

to ensure that creditors

are protected and that no
steps are taken which would
prejudice creditors or increase
their losses. This will involve
specialist advice from
asolicitor or insolvency
practitoner winding up

the organisation.

Preventing the problem
The key to avoiding these
liabilities is to monitor
finances. Remember that
audit is a review of what
happened in the past;
insolvency is arisk in the
future. Good budgeting,
cash flow projections and
aregular flow of up to date
financial information to
enable you to monitor
achievement is key to
understanding your
solvency.

Wrongful trading

The offence of carrying

on running the operation

and incurring debts once it
becomes clear or should

have become clearto a
reasonable person that

there is no prospect of

the organisation being able

to meet those obligations.
Fraudulent preference means,
when insolvent, paying off one
group who you favour in fulland
leaving other creditors unpaid.

Trustees should:

® ensure that they receive
regular, up-to-date
financial reports

* always ensure that they
understand the financial
position and are able to
recognise the risk of
insolvency

o take advice if there
are any issues that are
not clear to them

¢ if they think insolvency may
be arisk, take advice from
their solicitor or accountant.

15



Understanding
trustee liabilities

1

Liabilities arise out of the duties the trustee takes
on for the organisation of which he or sheis a
trustee. These are personal obligations which
come with being a trustee. By accepting the ‘job’
of trustee, you agree to do the ‘job’ properly.
Rules set out the minimum that must be done
to ‘do the job properly’. If you fall below that
minimum, the charity itself, the Charity Commission
or the courts may take action which may result
in personal liability. Such action is in fact very
rare. Liability generally only arises if the failure

to discharge duties actually causes loss to the
charity orimproper gain to the trustee.

Trustee duties

The key trustee duties
are set out below.

Atrustee mustact with
integrity. This means:

e disclosing any conflict of
interest to the organisation

e where the conflict is
significant, avoiding being
involved in any decision
relating to that conflict

e where a conflict is
substantial, removing the
source of the conflict by
giving up the potential
benefit or other source
of conflict or by resigning
asatrustee. Resigning
however does not end all
your duties (if the trustee
is a director, additional
rules apply — see see 3B,
page 30).

You cannot take advantage of
information or anything else
you gained asatrustee. You
cannot resign as a trustee and
then take a job with the charity
unless you get Charity
Commission consent.

You cannot accept or direct
any benefit from being a
trustee unless authorised

by the governing document
oran order of the Charity
Commission. Repayment

of expenses actually and
reasonably incurred is always
allowed. But you need to

be absolutely sure that it is
authorised before receiving
anything beyond that. The
obligation not to receive direct
orindirect benefits of any sort
is broad. It covers financial or
personal or some other
advantage or gain, including
creating a benefit through
any connected third party,
for instance a spouse,
partner or business partner
or organisation in which

you have an interest.



"The charity is not there to do
“good things”, it is there for some
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Trustee duties
continued

Powers
An organisation can only do
what its constitution

authorises it to do or which it is
authorised by statute to do. Do

not assume that the
organisation can do anything

that seems sensible to achieve
its objects. One of your duties

asatrustee is to know what
the organisation can and
cannot do.

20

Case study

You join the committee

of alocal unincorporated
charity committed to
improving childcare which
hasjust won a large grant
and decide to take a lease
ofapropertytorunanursery.

It turns out that your
constitution gives no
power to take a lease and
you could become
personally liable for the
rent and repairing
obligations.

Preventing the problem
Make sure you understand
what your objects or
powers allow you to do. If
you have any doubts about
what it says, seek
professional advice.

‘One of your duties as a trustee
is to know what the organisation
can and cannot do’

Safeguarding assets
This means ensuring that:

® money is not lost

® money is invested prudently

e you do not refuse money or
property

® you do not give money away
just because you think it was
aniceideaif it does not
actually advance the
purposes of the charity.
This is called making ex
gratia payments.

See Charity Commission
guidance CC7 Ex Gratia
Payments by Charities for
more information.

Case study

You receive a large grant
fund project over a three-
year period and invest it.
No-one on your board is
an expert on investment
matters. Youagree to an
investment in a mobile
phone company that the
chair tells you will make a
lot of money. The share
price of that company
slumps. You will be liable
because you did not exercise
sufficient care in selecting
the investment. If you did
not have the expertise to
judge the risks involved
yourself, you should have

taken professional advice.

Preventing the problem
Aregular review of the
possible ways in which you
might lose money will
highlight the need to take
appropriate action. This
might include:

® maintaining a
register of assets

* checking that there was
adequate insurance cover

® organising a regular
review of investments
with professional advice.




Trustee duties
continued

Acting prudently
This involves ensuring that:

e the organisation
remains solvent

® assets and funds
are used wisely

® no activities are undertaken
which might place the
charity’s assets or
reputation at undue risk.

22

Case study
Youareapproached by
acommercial company
collecting second-hand
goods door-to-doorand
promised regular donations
ifyouendorse their service.
Youdo not take up references
andthe contract you sign
withoutadvice gives youno
way of monitoring the value
of the donations you receive
compared with the goods
collected by the company.
Youfind out later that they
employ workersat less than
minimum wage and they
never repay theinitial loan
that they asked for in order
tosetup the collecting
operation. Prudenceis
generallyabout being
sensible but it also means
recognising thatitis for you,
notanyone else, to think
through theimplications
ofissues facing your
organisation.

Acting with care

In particular areas, such as
investing by unincorporated
bodies, the trustee has a
statutorily defined duty to act
with due care (Trustee Act
2000, Sections 3-5). This
involves not only using such
care as is reasonable in the
circumstances, but also any
knowledge or skill the trustees
have or hold themselves out as
having. This would mean that if
trustees were deciding how to
invest a large legacy, they
would need to select
appropriate advisers and
follow advice.

Acting collectively

Trustees mustactasa group.
Individual trustees, even if they
are the chair or officers, have
no powers unless these are
delegated to them. Generally
trustees can only delegate
where there is clear power to
doso in the governing
document. Certain forms of
delegation may in addition be
permitted by the members of
amembership organisation, by
the Charity Commission or
specific Acts.

‘Generally trustees can only delegate
where there is a clear power to
do so in the governing document.’

For example, the Trustee

Act 2000 allows trustees

of unincorporated bodies

to appoint nominees and
custodians to hold properties
and to appointand delegate
agents to exercise functions.
There are detailed rules and
advice should be taken before
delegating to nominees,
custodians or agents. Where
trustees comply with their
duty of care, losses arising
from the work of agents,
nominees or custodians
appointed under the Trustee
Act, will not be laid at the door
of the trustees (Trustee Act
2000, Sections 1and 22).
Trustees of trusts and
charitable associations have
astatutory right to delegate
powers using a formal power
of attorney (Trustee Act
1925, Section 25 and Trustee
Delegation Act 1999,Section 5).

Case study

You are appointed chair of
your local community centre
and discover information
that seems to indicate that
the finance worker has
been stealing from the
organisation. You dismiss
the finance worker for
gross misconduct but he
successfully alleges that
you did not follow a fair
procedure. The rest of the
committee require you to
pay the compensation
awarded because they
never gave you the
delegated power to dismiss.

They say that you should
have called a full meeting
of trustees to authorise any
action before you took it.

Preventing the problem
You may well need
delegation arrangements.
Make sure they are
adequate to deal with
emergency situations,
clearly set out in writingand
authorised appropriately.




Trustee duties
continued

Ensuring restrictions

on funds are observed
Charities often receive
monies for specific purposes,
for example, a grant to repair
the roof. This means they
constitute restricted funds
and can only be used for
those purposes. A trustee
might become personally liable
if they authorise, without the
funder’s consent, the use of a
restricted fund for some other
purpose.

24

Preventing the problem
Trustees must be satisfied
that there are effective
procedures for ensuring
that restricted funds only
get spent on the correct
purpose and that this can
be documented.

4

Liability for breaches

of trustee duties

So what do these duties mean
in terms of liability? Consider
the following examples:

Who enforces liability?
Breach of these trustee
duties could be enforced:

e by the Charity Commission
or court — for example
ordering the return of
income received by an
employed trustee

e by the charity itself,
for example to recover
money lost by an imprudent
investment authorised
byatrustee

e by the criminal courts,
for example a prosecution
for misuse of funds.

Case study

The chair of trustees
authorises the purchase

of avan for the charity from
a garage company that his
wife has inherited shares in.
The garage gives the charity
adiscount, but nevertheless,
substantial sums go to the
company. This is a breach

of duty, not a benefit, and
the trustee could be asked
to repay the profit made.

The trustees become
disaffected with their roles
and take to meeting just once
ayear delegating the day to
day running of the charity

to staff who in fact misuse its
assets. Thisis a breach of duty
to safeguard the assets. The
trustees might be required
to fund the replacement of
those assets.

The key characteristic of
these acts is that the charity
has suffered loss which would
not have occurred if the
trustees had not failed in
aduty thata normal level

of prudence and care

would have avoided.
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Liability for breaches
of trustee duties

The Charity Commission
emphasises that it is only likely
to enforce personal liability
where a trustee has acted
dishonestly or recklessly. The
Commission has produced a
number of helpful documents
summarising what these duties
are, the most relevant ones
being CC3 The Essential Trustee
and CC60 Hallmarks of an
Effective Charity. These
highlight that the duty is
personal and while trustees
may delegate to others, where
the law or the governing
document allows that, the
actual responsibility still sits
with the trustee.

The Charity Commission
website provides details

of the relatively small number
of occasions where it has
intervened and gives a picture
of its real concerns. These
interventions are made under
the powers it has under the
Charities Actand are called
Section 8 investigations.

Further details from
www.charity-
commission.gov.uk

Liabilities
as adirector

Generally a trustee who
isalso a director orona
committee of an Industrial
and Provident Society is very
much better protected than
atrustee whois a trustee of
an unincorporated body such
asatrust or association. There
are however, duties relating to
companies and IPS" which, if
neglected can create personal
liability. Failure can give rise
to prosecution with fines.

Directors’ liabilities can
arise if a director fails to:

o follow the rules relating
to registration e.g. deliver
accounts, file annual returns
within the time limits or
notify Companies House
of change of directors
and secretaries or their
particulars (but not of
changes in directors of
the membership of the
company)

* give notice of any change
of the registered office

e comply with the duties that
arise when the organisation
faces insolvency (see Section
1,3.2 Risks not covered by
incorporation).

e comply with directors’
statutory duties (see
Section 1, 3.2).

See Companies House
guidance GBA1 Directors

and Secretaries Guide
(available to download from
www.companieshouse.gov.uk)
for more information.

Managin
governance liabilities

Governance liabilities are not
difficult to manage as long as
you have the information.
The starting point is a really
effective induction for new
trustees.

See Appendix 2 for a checklist
of suggested material for a
trustee induction pack.

Giving people the material

is not enough. Youneed a
programme of induction
which takes people through
the material in the pack,
ensures they understandit,
andintroduces themto the
activities, premises and people
of the charity.

Induction needs to be followed
up by regular training for trustees.

There area number of
sources for such training: local
councils for voluntary service,
conferences run by national
organisations such as National
Council for Voluntary
Organisations (NCVO),

and training offered by private
providers, particularly specialist
accountants and lawyers. For
further information see

www.ncvo-vol.orguk/
Governanceandleadership



Understanding

operational

liabilities

Operational liabilities are liabilities incurred

by the organisation because of what the
organisation does. Unlike governance duties,
they do not arise from the trustees’ personal
duties. Where operational liabilities ultimately
fall, if the organisation cannot discharge them,
depends in most cases on whether the charity

is incorporated (see Section 1). If the charity is
incorporated, then operational liabilities generally
fall on the organisation. If the organisation cannot
meet the liability, it may have to be wound up. But
the trustees are not liable. Members' liability is
also limited to the amount of their guarantee

for a company limited by shares or to loss of

the money paid for their shares in an industrial
and provident association. If the charity is not
incorporated and cannot meet its obligations,

the trustee is liable and the members of an
association may be liable.

Case study

A charitable trust loses

its grant, closes and cannot
pay further instalments

on its photocopier hire
agreement. The photocopier
company can ask the
trustees who authorised
the signing of the agreement
to pay what is due.

Because operational liabilities
arise out of what the charity
does or does not do, there is
an enormous range of acts or
omissions that could cause
liability. The services you
provide, the property you
own, the staff you employ, the
statements and publications
you produce, the people you
interact with, the co-
operations and collaborative
relationships you enter into,
the contracts you sign, the
funding agreements you enter
into and the advice and help
your organisation gives all
carry potential liability. Thisis
liability for the organisation,
but if the organisation is
unincorporated and does not
have funds or insurance cover
or the insurance will not pay
for some reason, that liability
could fall on individual trustees
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Liability for
operational risks

Liability can be generatedinas
many different ways as there are
risks. The liability could be to:

® astatutory or government
regulator — such as the Health
and Safety Commission

e the other party to a contract
- when you do not pay
what you owe

e to afunder — when you
do not complete a project
or divert the money for
other uses

e toaclient for the advice
you give when it causes
financial loss

® athird party when your
mini bus has an accident.

The voluntary and community
sector is too varied for it to

be possible to specify all the
potential risks but in most
cases incorporation, care and
insurance are the answers to
reducing the risk of personal
liability.
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Managing organisational

liabilities

The key tools for managing
organisational liabilities
include:

® insurance (see
Section 4 overleaf)

® acting carefully and thinking
about risk

* building financial reserves

* excluding personal liability in
agreements and leases
where possible

* not taking on long-term
commitments

* taking professional advice

* having effective risk
management procedures

* seeking Charity Commission
or Court relief (which has the
power to relieve trustees of
liabilities in certain
circumstances)

30

® resignation from the board
of an organisation that does
not take managing risk seriously

® reviewing the governing
document to ensure it
contains the widest
permitted indemnity
provisions, which provide
that a trustee is reimbursed if
he or she suffers loss or costs
in a wide but not unlimited
range of circumstances.

Thinking and reading about
any area that you are going

to getinvolvedinis key. Good
sources of information are
setoutin Appendix 3.
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Liabilities to staff
and volunteers

As soon as an organisation
moves from being a purely
voluntary body to employing
staff, the level of risks that it
faces goes up substantially.
While the organisation, whether
incorporated or not, owes its
volunteers a duty of care and
anumber of other obligations,
the range of obligations owed
tosstaffis much largerand more
complexand rapidly changing.
Key duties and therefore
liabilities include:

* financial obligations which
include salary, pension,
holiday and redundancy pay

* procedural duties, the

need to provide disciplinary

grievance and other
appropriate procedures
paper work requirements,
the obligation to provide
acontract or terms and
conditions of employment
setting out required
statutory information
insurance requirements,
not only the need to effect
the statutory required
employers’ insurance but
also the need to consider
arange of other insurances
such as fidelity and personal
injury cover

e

e duties of care particularly
under health and safety
legislation

e equal opportunities
obligations including
obligations not to
discriminate on the basis
of race, sex, age, religion
or disability

e avariety of other statutory
obligations, for example, not
to employ workers who do
not have the right to work in
this country.

Because of this large number

of obligations and because these
obligations very frequently lead
to claims, employment of staff

is one of the key indicators of
the need for an organisation
very seriously to consider
incorporating (see Section 1).

Even with incorporation, there
can be personal liability, for
example, a staff member may
make a claim against a trustee
inthe employment tribunal
alleging discrimination. Here

the solution is trustee indemnity
insurance (see 4. overleaf ), which
generally covers sucha claim.

(0]
(0]
=
L=
=)
c
.2
)
O
(0]
(%]

Insurance

Insuring trustees

Itis possible to obtain an
insurance policy to cover
some of the governance and
some operational liabilities
of trustees and of directors
discussed in this guidance.
Thisis called trustee
indemnity insurance.

The Charities Act 2006
permits charities to pay

for indemnity insurance for
trustees unless the governing
document prevents it.

As with any insurance policy,
itis vital to recognise exactly
what trustee insurance actually
covers. Most but not all
policies cover:

® omission or negligence

e breach of statutory duty

e errors in investment
decisions

e breach of trust

¢ libel and slander

e wrongful trading

* awrongful actin respect
of an employee (e.g.
discriminatory behaviour).

e liability in a company
insolvency

Like any insurance, it will have
in the detail of the policy a
number of exceptions and
limitations. Youneed to fully
understand the scope of these
as they can be extensive. You
will see from the above that
such insurance does not cover
awide range of risks that may
well worry trustees. For
example it will generally not:

e cover personal liability of
trustees for claims under
contracts or leases

* provide protection against
financial claims or debt
which the organisation
cannot meet

® protect against situations
where the trustee could be
described as having been
reckless.
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Section three

Insurance

Trustee insurance certainly
does provide some cover.
However, trustees may be
surprised at how limited a
range of cover they will get for
their premium and many
organisations do not, for that
reason, take out trustee
indemnity insurance.

One advantage of such
insurance is that sometimes
people whose skills youneed
will not join your board unless
you have the insurance. In
those circumstances, you may
consider it a worthwhile
premium to pay to get that
person to agree to join the
board of trustees.

See Appendix 3 for sources
of further guidance.
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Insuring the organisation
Insurance of the organisation
and its activities and assets is
always an important duty for
trustees. Clearly it is all the
more vital if the organisation is
notincorporated since
uninsured liabilities not met by
the organisation will become
trustee liabilities.

Trustees should be careful to
ensure that they know that the
organisation is properly insured.
Key steps to achieving this are:

e understanding what the full

range of the organisation’s
activities are

* considering what sort of
insurance is appropriate to
cover these

® getting professional advice
on appropriate insurance
policies

* ensuring that they are kept
up to date and premiums
are paid

® regular review of the scope
and adequacy of insurance
arrangements

* ensuring all material facts are
disclosed to the insurer

See Charity Commission
guidance CC49 Charities and
Insurance for more information.
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What to do when

worried about liability

If you are worried about any
element of your obligations as
atrustee or the risks attached,
you need to resolve that worry
quickly. There are a number of
ways of doing this. Consider:

* asking staff or fellow trustees

if they can provide you with
reassurance

e visiting the Charity
Commission website and
searching for guidance
relevant to your concern

* contacting local or national
supportagencies, such asa
council for voluntary service
(CVS), sometimes called
voluntary action councils,
which exist in many towns
and counties. For a full list,
see the National Association
for Voluntary and
Community Action (Www.
navca.org.uk/liodir)

* doing your own research.
The internet is a vast source
of information; your local
library may also be good.

The National Council for
Voluntary Organisations
(Wwww.nevo-vol.org.uk/
governanceandleadership)
produces good governance
material. See also the Russell-
Cooke Voluntary Sector
Legal Handbook; (www.dsc.
org.uk) a copy which is likely
to be available through your
local Council for Voluntary
service or library. See
Appendix 3 for more
resources

seeking professional advice.
Itis very important to select
the right professional
advisers because charities
are avery specialist area and
many professionals have had
no previous experience in
the area. For sources of
suitable professionals see
Appendix 3

contact the Charity
Commission (Www.
charity-commission.gov.uk)
foradvice.

But before you seek advice...

Before you consider taking
advice or seeking professional
help, think about the following:

Is this a worry that only you
have or do the rest of your
committee share it? If there
are going to be costs in
obtaining this advice, it should
normally be the organisation
who meets them. However
the organisation should not
allow trustees to go and
obtain expensive advice
without it being authorised
by the board

If the worry is serious and
youare consulting the Charity
Commission, you have to
recognise that they are both
asource of advice and your
regulator. If your enquiry
reveals a problem, they may
take action against you or
the organisation as a result.
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This is just another title
foratrustee who runs an
organisation as opposed to a
holding trustee (see overleaf).

Itis possible to become a
trustee without intending it.

A person generally becomes

a constructive trustee when
they acquire property or
receive money, for example,
through fundraising for a
charity. They are not entitled
because of the circumstances
in which they were given the
property to retain the property
for their own use. They are in
effectanother form of holding
trustee since they do not have
power to direct the use of the
property. They merely hold it
for the purpose. A different
example of a constructive
trustee is where someone
gets hold of charity property
through some wrong doing.
For example, they sell the
charity’s assets to themselves
atan under-value. The law will
treat them as having the duties
of atrustee even if they have
never been appointed as such.

Shadow trustees and de facto
trustees (see overleaf) because
they are actually running the
charity, in general will have

the same duties as a properly
appointed trustee and
therefore the same potential
liabilities. Constructive
trustees generally will have
amuch more limited position.
They will simply be responsible
for what they do with the
property that they have
acquired. So the individual
who has gone out fundraising
for your charity will have a duty
to safeguard those funds and
pass them on to you. To give
another example, the charity
trustee who wrongly grants
himself a lease of charity
premises will in his role as
constructive trustee have
aduty to safeguard that asset
and return any undervalue

or profit to the charity.

This is a corporate body,

the Public Trustee, Treasury
Solicitor or Official Custodian,
specially authorised to hold
assets. The advantage of such a
body is that a single trustee can
hold the assets. With Holding
Trustees there must always be
at least two. Neither holding
trustees nor custodian
trustees are charity trustees.

Unincorporated organisations
may have an additional set of
trustees to hold its property.
This saves having to appoint
new trustees and transfer
property to them every time
the charity trustees change.
This is necessary if an
organisation is not
incorporated, i.e.isnota
company, industrial society
incorporated by act of
Parliament or charter.
Unincorporated bodies hold
property of the organisation in
the name of individuals.

These individuals hold the
property on trust for the
organisation. As a holding
trustee, the individual will have
no power over the assets
unless it is specifically given to
them by the document
appointing them. They may
face some liabilities but these
will be very substantially less
than the administrative/
charity trustees. A person may
be both a holding trustee and a
charity trustee at the same
time. Holding trustees are
sometimes called nominees.

These are people who act
like trustees, i.e. who take or
authorise action and who are
held out as being trustees.



Being a trustee is about

having power.If someone

who does not have any formal
role, perhaps a founder who
stepped down from the board,
but he nevertheless actually
controls and directs what the
board does and the board feel
obliged to following his direction,
then that person will also

be a trustee albeit a shadow
trustee. (See Companies Act,
Section 714).

This does not mean that
someone who advises trustees,
whether they are a lawyer or a
senior member of staff, becomes
ashadow trustee simply because
their advice is followed. What
is required is that they are in
aposition to actually act or
instruct the Board. Only rarely
will someone be in a position
to consistently direct other
trustees as to what they can do.

01 Summary of key
constitutional provisions

02 Memorandum and Articles
of Association or other
governing documents

03 Any standing orders,by-
laws or regulations made
under the governing
document

04 Policies, e.g. Investment,
Reserves, Recruitment
land Induction procedure
for new Trustees

05 Details of any sub-
committees and their
terms of reference

06 Detail of any other
delegation e.g.
powers to officers

07 Charity Commission
leaflets in particular:
® CC3 Responsibilities

of a Charity Trustee
® CC60 Hallmarks of
an Effective Charity

These can also be printed
from the Charity
Commission’s website
www.charity-
commission.gov.uk

08 Brief summary of the
history of the organisation
and mission statement

09 Minutes of previous
Trustee meetings and
sub-committees

10 Current Strategic plan, cash
flow projection and budget

11 Most recent management
accounts

12 Last three years’ accounts
and last annual report

13 Contact details for all other
trustees, biographies and
results of last skill audit

14 Organisational chart and
full details and job
descriptions for key staff
and details of other staff

15 Copies of any existing
publications, research
documents and other
background material

16 Job description
for Trustees

17 Trustee Code of Conduct -
forms for declaration
of interests

18 Copy of last Risk
Management Report

19 Expense claims forms
and information

20 List of upcoming events
including dates of trustee
and sub-committee
meetings

Charity Commission
publications, particularly:

CC3 Responsibilities
of a Charity Trustee

CC7 Ex Gratia
Payments by Charities

CC8 Internal Financial
Controls for Charities

CC9 Campaigning and Political
Activities for Charities

CC11 Payment of
Charity Trustees

CC14 Investment
of Charitable Funds

CC19 Charitable Reserves

CC20 Charities
and Fundraising

CC22 Choosing and Preparing
aGoverning Document

CC24 Users on the Board:
Beneficiaries who Become
Trustees

CC27 Using Alcohol on
Charity Premises

CC28 Disposing
of Charity Land

CC29 Charities and
Local Authority

CC33 Acquiring Land

CC35 Charities and Training
CC37 Charities and Contracts
CC49 Charities and Insurance

CC60 The Hallmarks
of an Effective Charity

Good Governance: A Code
for the Voluntary and
Community Sector

The Code Steering Group
provides stewardship for the
Code. Itis made up of
representatives of the original
founders, the Association for
Chief Executive Officers
(ACEVO), the Charity Trustee
Networks (CTN), the Institute
of Chartered Secretaries and
Administrators (ICSA) and the
National Council for Voluntary
Organisations (NCVO) with
support from the Charity
Commission and Lindsay
Driscoll the independent chair.

www.ncvo-vol.org.uk/
codeofgovernance

Charity Commission
PO Box 122
Liverpool L69 3UG

T:0845 3000 218
www.charity-commission.gov.uk

Companies House

Crown Way

Maindy

Cardiff CF143UZ

T:087033 33636
www.companieshouse.gov.uk

NAVCA

The Tower,

2 Furnival Square
Sheffield S14QL

T:0114 278 6636
ww\w.navca.org.uk

National Council for Voluntary
Organisations Governance
and Leadership Team

Regent’s Wharf,

8 All Saints Street

London N19RL

T:08002798 798
www.ncvo-vol.org.uk/
governanceandleadership



The Russell-Cooke
Voluntary Sector

Legal Handbook

by James Sinclair Taylor,

the partners in the charity
team at Russell-Cooke LLP
edited by Sandy Adirondack.
Available from:

Directory of Social Change
24 Stephenson Way

London NW12DP

T:0845077 77 07
www.dsc.org.uk

Voluntary but not Amateur
A Guide to the Law for
Voluntary Organisations and
Community Groups by Jackie
Reason and Ruth Hughes.
Available from:

London Voluntary

Service Council

2nd Floor

Resource Centre

356 Holloway Road

London N7 6PA

www.lvsc.org.uk

To source a suitable
professional adviser, you
may like to use information
available through the
following associations.

Association of Chartered
Certified Accountants
29 Lincoln’s Inn Fields,
London WC2A 3EE

T:020 7059 5000
www.accaglobal.com

Charity Law Association
wwwi.charitylawassociation.orguk

Charter Institute

of Management
Accountants, CIMA
26 Chapter Street
London SW1P 4NP

T: 020 8849 2251
www.cimaglobal.com

Institute of Chartered
Accountants

Chartered Accountants’ Halll
PO Box 433

London EC2P 2BJ

T:020 7920 8100
www.icaew.co.uk

Bear in mind that only a limited
number of solicitors specialise
in advising charities and

have an in-depth knowledge
of trustee responsibility and
risk. These areas do not form
part of the work of the average
solicitor. Using the web is one
of the best ways to assess
whether a solicitor has the
sort of experience needed

to help with your problem.

An alternative would be
approaching local voluntary
organisations and umbrella
bodies, but do check that

you are dealing with a genuine
specialist before going forward.

LawWorks

National Pro Bono Centre
48 Chancery Lane
London WC2A 1JF

T:0207092 3940
www.lawworks.org.uk/

Findasolicitor

Find asolicitor locally or

in aspecific area of expertise
using the law society find
asolicitor function.

www.lawsociety.org.uk/
choosingandusing /
findasolicitor.law

Insurance providers

For clear and straightforward
advice on insurance for
charities and not for profit
organisations, contact

CaSE Insurance on 0845 225
2288 or visit their website at
ww\w.caseinsurance.co.uk

Or visit the NCVQO’s website
for more information at
www.ncvo-vol.orguk/insurance

Alternatively contact the:
Association of British Insurers
51 Gresham Street

London EC2V7HQ

T:020 7600 3333
www.abi.org.uk

or the:

British Insurance
Brokers’ Association
14 Bevis Marks
London EC3A7NT

T:0870950 1790
www.biba.org.uk



NCVO

National Council for
Voluntary Organisations
Regent’s Wharf

8 All Saints Street

London N1 9RL

T:0207713 6161
F:0207713 6300

E: ncvo@ncvo-vol.orguk
www.ncvo-vol.org.uk

Textphone: 0800 0188 111
HelpDesk: 0800 2 798 798
Charity Registration: 225922

The paper used for this publication
is sourced from sustainable forests.
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A joint initiative to strengthen support services for the third sector



